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INTRODUCTION 


A  study  that  involves  an  examination  of  the  appointment  and 
the  method  of  discipline  of  judges  is  both  a  difficult  and  a  sensitive 
one.  Respect  for  the  judiciary  and  confidence  by  the  public  in  the 
due  administration  of  justice  are  fundamental  to  the  successful  func¬ 
tioning  of  our  society.  But  such  respect  and  confidence  can  only  be 
achieved  if  it  is  perceived  that  individuals  of  high  quality  are 
appointed  to  judicial  office  and  that,  as  judges,  these  individuals 
continue  to  be  guided  by  the  highest  of  standards.  Mr.  Justice 
Grant  of  the  Supreme  Court  of  Ontario  has  described  eloquently  the 
importance  of  the  judicial  function:^ 

.  .  .  The  quality  of  the  judiciary  to  a  great  extent 
determines  the  quality  of  justice.  The  court  is  more 
than  an  instrument  of  justice.  It  also  enjoys  an 
important  educational  and  symbolic  significance.  It 
is  called  upon  to  articulate  the  community's  views 
concerning  the  individual's  rights  in  relation  to  the 
rest  of  society.  Courts  can  only  be  as  effective  as 
the  judges  who  preside  over  them.  It  is  because  of 
this  that  society  expects  much  of  its  magistracy. 


2.  In  our  system  of  government,  the  appointment  of  judges,  and 

their  removal,  in  the  rare  instances  where  this  has  become  necessary, 
is  the  responsibility  of  the  government  in  power.  However,  it  has 
long  been  thought  desirable  that  appointments  to  judicial  office 
should  be  seen  to  be  free  of  purely  political  considerations  and 
rather  should  be  based  on  the  fitness  of  the  person  to  assume  office. 


1.  Inquiry  re  Magistrate  Frederick  J.  Bannon  and  Magistrate  George  W. 
Gardhouse  (1968),  at  p.  52  (hereafter  cited  as  Inquiry  Re  Bannon) . 
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Similarly,  it  has  been  thought  that  it  is  imperative  that  on  those 
occasions  when  the  removal  of  a  judge  from  office  is  necessitated,  no 
consideration  other  than  his  or  her  incapacity  to  continue  in  office 
should  have  influenced  the  decision. 

3.  In  Ontario,  we  are  fortunate  to  have  had  the  benefit  of  the 

wisdom  and  integrity  of  the  Honourable  J.  C.  McRuer  brought  to  bear  on 

2 

this  matter  in  his  report  on  civil  rights.  It  was  he  who  recommended 
establishing  a  council  to  advise  the  Attorney  General  with  respect  to 
appointment  of  judges  of  the  Provincial  Courts  and  to  deal  with,  at 
least  in  the  first  instance,  complaints  and  allegations  concerning 
misconduct  of  judges.  Moreover,  he  stressed,  and,  in  my  respectful 
opinion,  very  rightly  stressed,  the  importance  of  the  function  of 
provincial  court  judges  (then  called  magistrates)  both  because  of  the 
volume  of  legal  matters  with  which  they  dealt  and  because,  for  many 
individuals,  the  only  exposure  to  the  administration  of  justice  was 
the  experience  derived  from  appearing  before  those  judges. 

4.  Largely  because  of  the  recommendations  of  the  Honourable 
J.  C.  McRuer,  The  Provincial  Courts  Act  was  enacted  in  1968.  For 
convenience  a  copy  of  that  Act  in  its  original  form  is  attached  as 
Appendix  A,  and  a  copy  of  the  Act  in  its  present  form  is  attached  as 
Appendix  B.  The  original  section  8  was  subsequently  expanded  in  1970 


2 .  Report  of  the  Royal  Conmission,  Inquiry  into  Civil  Rights,  Report 
No.  1,  Volume  2,  Chapter  39,  "The  Magistrates'  Courts:  Qualifica¬ 
tions  and  Functions  of  Magistrates";  see  also  Report  No.  2,  Volume 
4,  Chapter  93,  "Complaints  Concerning  the  Operation  of  the  Courts". 
The  report  of  that  Royal  Commission  will  hereafter  be  cited  as  the 
McRuer  Report. 
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to  its  present  form. 

5.  From  the  outset,  the  Act  contained  many  improvements  for  the 
administration  of  justice  at  the  provincial  court  level.  It  also  created 
a  Judicial  Council  the  functions  of  which  are,  as  suggested  by  Mr.  McRuer, 
firstly,  to  consider  the  proposed  appointments  of  provincial  court  judges 
and  to  make  a  report  thereon  to  the  Attorney  General  and,  secondly,  to 
receive  and  investigate  complaints  concerning  misbehaviour  of,  neglect  of 
duty  by,  or  inability  of,  judges  to  perform  their  duties,  and,  in  the 
proper  circumstances,  to  recommend  to  the  Attorney  General  that  a  public 
hearing  be  conducted  to  inquire  into  allegations  against  a  judge.  It  is 
the  responsibilities  and  the  functioning  of  the  Judicial  Council  that 
will  be  the  focus  of  this  report. 

6.  Before  dealing  with  the  main  issues  in  this  report,  I  should 
say  something  concerning  the  work  that  was  done  to  prepare  for  it.  I 
have,  of  course,  relied  on  my  experience  as  the  former  Chief  Justice  of 
Ontario,  and  my  experience  as  the  former  Chairman  of  the  Judicial  Council 
and  as  a  member  of  the  executive  of  the  Canadian  Judicial  Council  estab¬ 
lished  under  the  federal  Judges  Act.^  I  have  written  to  and  received 
assistance  from  the  Chief  Justices  of  all  the  provinces  and  I  have  made 
extensive  reference  to  the  relevant  legislation  in  other  provinces.  Recourse 
has  also  been  had  to  English  law  and  I  will  make  incidental  reference  in  the 
report  to  some  of  the  experience  of  the  states  of  the  United  States 


3.  See  The  Provincial  Courts  Amendment  Act,  1970,  S.O.  1970,  c.  38. 

4.  R.S.C.  1970,  c.J-1,  as  amended. 
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7.  I  have  had  extensive  communications  and  conversations  with 
the  following  individuals  and  organizations  for  whose  assistance  I  am 
deeply  grateful:  the  present  and  most  of  the  former  members  of  the 
Judicial  Council;  justices  who  have  conducted  inquiries  pursuant  to 
section  4(2)  of  The  Provincial  Courts  Act;  counsel  who  have  appeared 
before  the  Judicial  Council  and  before  inquiries  under  section  4(2) 
of  the  Act;  the  Honourable  J.  C.  McRuer;  representatives  of  the 
Provincial  Judges  Association  (Criminal  Division  and  Family  Division) ; 
the  Senior  Master;  a  judge  of  the  Small  Claims  Court;  the  Commissioner 
of  Federal  and  Judicial  Affairs;  the  Director,  Constitutional,  Admini¬ 
strative  and  International  Law,  the  Department  of  Justice;  the  President 
of  the  Advocates  Society;  representatives  of  the  editorial  division  of  the 
Canadian  Daily  Newspaper  Publishers  Association. 

II 

Present  Functions  of  the  Judicial  Council 

8.  Before  dealing  in  detail  with  my  review  of  the  potential 
recommendations  for  changing  the  Act,  it  will  be  convenient  to  first 
outline  in  some  detail  the  responsibilities  and  functions  of  the 
Judicial  Council  as  it  is  constituted  at  present.  As  you  are  aware, 
in  my  capacity  as  Chief  Justice  of  Ontario,  I  was  Chairman  of  the 
Judicial  Council  from  its  inception  in  1968  to  my  retirement  in 
December  1976.  The  following  account  of  the  functions  of  the  Judicial 
Council  is  based  on  my  experience  as  its  Chairman  throughout  that 
period.  In  addition,  I  have  spoken  with  nearly  all  of  the  individuals 
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who  have. been  members  of  the  Judicial  Council  and  to  all  the  present 
members.  Moreover,  the  present  Judicial  Council  has  been  kind  enough 
to  permit  me  access  to  the  files  and  records  of  the  Judicial  Council, 
on  a  confidential  basis,  for  the  purpose  of  this  review. 

9.  Section  7(1)  of  the  present  Act  stipulates  the  membership  of 

the  Judicial  Council.  It  reads  as  follows: 

The  Judicial  Council  for  Provincial  Judges  is  continued 
and  shall  be  composed  of, 

(a)  the  Chief  Justice  of  Ontario,  who  shall  be  chairman; 

(b)  the  Chief  Justice  of  the  High  Court; 

(c)  the  chief  judge  of  the  Provincial  Courts  (Criminal 
Division) ; 

(d)  the  chief  judge  of  the  Provincial  Courts  (Family 
Division) ; 

(e)  the  Treasurer  of  the  Law  Society  of  Upper  Canada;  and 

(f)  not  more  than  two  other  persons  appointed  by  the 
Lieutenant  Governor  in  Council. 

10.  I  should  note  that  despite  the  provision  in  section  7(1) (f) 
for  the  appointment  of  "not  more  than  two  other  persons",  there  has 
only  been  one  such  appointment,  for  a  short  period,  since  the  Act  has 
come  into  force.  I  have  concluded  that  there  is  some  significance  to 
be  attached  to  section  7(l)(f)  and  the  availability  for  appointments 
thereunder  and  I  will  return  to  a  discussion  of  this  section  below. 


11. 


Section  8  of  the  Act  sets  out  the  functions  of  the  Judicial 


. 
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Council?  It  states : 

(1)  The  functions  of  the  Judicial  Council  are, 

(a)  at  the  request  of  the  Minister,  to  consider  the 
proposed  appointments  of  provincial  judges  and 
make  a  report  thereon  to  the  Minister; 

(b)  to  receive  complaints  respecting  the  misbehaviour 
of  or  neglect  of  duty  by  judges  or  the  inability  of 
judges  to  perform  their  duties;  and 

(c)  to  take  such  action  to  investigate  complaints  as 

it  considers  advisable  including  the  review  thereof 
with  the  judge  where  appropriate,  and  to  make  such 
recommendations  to  the  Minister  with  respect  thereto 
as  it  sees  fit. 

(2)  The  chairman  may  transmit  such  complaints  as  he 
considers  appropriate  to  the  chief  judge  of  the  Provincial 
Courts  (Criminal  Division)  or  the  chief  judge  of  the 
Provincial  Courts  (Family  Division) . 

(3)  The  Judicial  Council  may  recommend  to  the  Lieutenant 
Governor  in  Council  that  an  inquiry  be  held  under  section  4. 

(4)  The  proceedings  of  the  Judicial  Council  shall  not  be 
public,  but  it  may  inform  and  advise  the  Minister  respecting 
matters  that  it  has  investigated  or  reviewed. 

(5)  The  Judicial  Council  has  all  the  powers  that  may  be 
conferred  upon  a  commissioner  under  The  Public  Inquiries  Act. 

(6)  No  action  or  other  proceeding  for  damages  shall  be 
instituted  against  the  Judicial  Council  or  any  member  or 
officer  thereof  or  any  person  acting  under  its  authority 
for  any  act  done  in  good  faith  in  the  execution  or  intended 
execution  of  its  or  his  duty. 


12.  Section  4  of  the  Act  contains  the  grounds  for  removal  and 

the  procedure  by  which  a  judge  may  be  removed  from  office.  Section 
4  states: 

(1)  A  judge  may  be  removed  from  office  before 
attaining  retirement  age  only  for  misbehaviour  or  for 
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inability  to  perform  his  duties  properly  and  only  if, 

(a)  the  circumstances  respecting  the  misbehaviour 
or  inability  are  first  inquired  into;  and 

(b)  the  judge  is  given  reasonable  notice  of  the 
time  and  place  for  the  inquiry  and  is  afforded 
an  opportunity,  by  himself  or  his  counsel,  of 
being  heard  and  of  cross-examining  the  witnesses 
and  of  producing  evidence  on  his  own  behalf. 

(2)  For  the  purpose  of  making  an  inquiry  under  sub¬ 
section  1,  the  Lieutenant  Governor  in  Council  may  appoint 
one  or  more  judges  of  the  Supreme  Court  who  shall  make 
the  inquiry  and  report  thereon,  and  a  judge  so  appointed 
has  all  the  powers  that  may  be  conferred  upon  a  commissioner 
under  The  Public  Inquiries  Act. 

(3)  An  order  removing  a  judge  from  office  under  this 
section  may  be  made  by  the  Lieutenant  Governor  in  Council 
and  the  order  and  the  report  of  the  inquiry  shall  be  laid 
before  the  Legislative  Assembly  if  it  is  in  session  or, 
if  not,  within  fifteen  days  after  the  commencement  of  the 
next  ensuing  session. 


13.  The  Small  Claims  Courts  Act  and  The  Judicature  Act  contain 

sections  to  the  same  effect  as  section  4  in  respect  of  Small  Claims 
Courts  judges  and  masters  of  the  Supreme  Court,  respectively,  and  it 
will  be  recalled  that  recent  amendments  to  The  Small  Claims  Courts 
Act^  and  The  Judicature  Act^  have  extended  the  functions  of  the 


5.  R.S.O.  1970,  c.  439,  s.  11,  as  amended  by  The  Small  Claims  Courts 
Amendment  Act,  1977,  S.O.  1977,  c.  52,  s.  2. 

6.  R.S.O.  1970,  c.  228,  s.  98,  as  amended  by  The  Judicature  Amendment  Act, 
1975,  S.O.  1975,  c.30,  s.4.  These  changes  apparently  resulted  from 
recommendations  contained  in  the  report  of  the  Ontario  Law  Reform 
Commission,  Report  on  Administration  of  Ontario  Courts,  Part  III 
(1973).  See  the  relevant  discussion  at  p.  4  of  that  report. 
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Judicial  Council  to  Small  Claims  Courts  judges  and  masters  of  the 
Supreme  Court,  respectively.  The  report  will  frequently  refer  to 
"judges"  but  it  should  be  read  as  also  referring  to  masters  where 
appropriate. 

14.  It  should  be  noted  that  although  section  8  of  the  Act 
imposes  upon  the  Judicial  Council  the  function  of  investigating 
complaints  concerning  the  misconduct  of  judges  and  making  recommenda¬ 
tions  to  the  Attorney  General  with  respect  thereto,  in  order  to 
actually  remove  a  judge  from  office  it  is  necessary  for  an  inquiry 
to  be  held  under  section  4(2).  The  significance  of  this  distinction 
will  be  discussed,  at  some  length,  below. 

15.  Before  dealing  with  the  procedure  that  the  Judicial  Council 
has  utilized  in  the  past  to  deal  with  allegations  of  misconduct,  it 
will  be  appropriate  to  first  outline  the  methods  by  which  the  Council 
considers  the  proposed  appointments  of  provincial  court  judges  and 
reports  thereon  to  the  Attorney  General.  There  are,  of  course, 
variations,  but,  generally  speaking,  when  the  Attorney  General  wishes 
the  Judicial  Council  to  consider  the  suitability  of  a  candidate  he 
simply  advises  the  Council  of  the  name  of  the  individual  and  asks 
that  he  or  she  be  considered.  At  this  point  the  Council  makes 
discreet  inquiries  and  investigations.  It  then  evaluates  its 
research  and  decides  whether  or  not  to  recommend  the  individual 
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for  appointment.  The  recommendation  of  the  Council  is  then  communi¬ 
cated  to  the  Attorney  General.  Generally  speaking,  the  Council  does 
not  give  reasons  to  the  Attorney  General  why  an  individual  is 
recommended  or  not  recommended  unless,  in  the  circumstances,  it  is 
thought  advisable.  With  very  few  exceptions  the  recommendations  of 
the  Judicial  Council  have  been  followed  by  the  Attorney  General. 

16.  With  respect  to  the  function  of  the  Judicial  Council  regarding 

the  investigation  of  allegations  of  misbehaviour  of  judges,  it  will 
now  be  appropriate  to  describe  the  procedures  used  when  there  have 
been  such  allegations.  Generally  speaking,  it  might  be  said  that  one 
of  the  difficulties  with  the  present  Act  may  be  that  it  provides  little 
guidance  as  to  the  procedure  for  investigating  complaints  concerning 
the  misconduct  of  judges.  On  the  other  hand,  the  very  absence  of  a 
code  of  procedure  has  allowed  the  Council  to  be  flexible  and  deal  with 
each  allegation  in  a  way  that  the  Council  considered  most  appropriate 
and  most  equitable.  In  carrying  out  its  responsibilities,  the  Council 
has  given  emphasis  to  two  requirements:  firstly,  to  investigate 
thoroughly  allegations  of  misbehaviour  and  to  take  decisive  action 
in  respect  of  those  allegations  that  it  concludes  might  be  well- 
founded;  secondly,  to  shield  judges  from  ill-founded  or  irresponsible 
charges  made  against  them.  Moreover,  I  believe  that  the  Council  has 
always  striven  to  maintain  public  confidence  in  the  due  administration 
of  justice  by  discharging  its  duties  in  the  fairest  and  yet  most 
efficient  manner  possible. 
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17.  For  purposes  of  description  of  the  procedure  used  by  the 
Judicial  Council  in  investigating  allegations,  it  may  be  said  that 
there  have  been  three  basic  kinds  of  complaints  and  that  these  have 
usually  been  treated  in  the  following  manner,  with  allowance  for 
the  individual  nature  of  any  of  these  allegations.  Firstly,  there 
have  been  complaints  received  that  were  clearly  frivolous  or  beyond 
the  authority  of  the  Judicial  Council,  as,  for  example,  a  complaint 
of  a  disgruntled  litigant  who  was  dissatisfied  with  the  results  of 
the  case.  These  kinds  of  complaints  were  dealt  with  by  the  Chairman 
either  after  consultation  with  the  rest  of  the  Judicial  Council  or, 
on  rare  occasions,  without  such  consultation.  A  report  to  the 
Attorney  General  was  never  made  in  these  circumstances. 

18.  Secondly,  complaints  were  received  from  the  Attorney  General, 
or  from  individuals,  or  from  other  sources,  that  appeared  to  have 
merit.  In  those  instances  an  interview  was  arranged  with  the  judge 
concerned  and,  if  he  so  desired,  his  counsel.  In  many  instances  the 
interview  was  sufficient  to  satisfy  the  Council  that  the  complaint 
was  not  well-founded  or,  in  any  event,  that  no  further  action  was 
required.  In  these  situations,  a  judge  may  have  been  criticized 

by  the  Council  if  the  Council  considered  such  criticism  warranted; 
in  any  event,  no  further  investigation  was  undertaken  and  a  report 
was  made  to  the  Attorney  General  only  when  it  was  appropriate  to  do 
so.  In  instances  where  a  report  was  made  to  the  Attorney  General  a 
copy  of  it  was  given  to  the  judge.  However,  on  infrequent  occasions 
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the  interview  indicated  that  there  were  grounds  to  believe  that  the 
judge  may  have  engaged  in  misconduct  sufficiently  serious  to  consider 
his  possible  removal  from  office.  In  those  situations  the  Council 
heard  viva  voce  evidence  pursuant  to  its  powers  under  section  8(5) 
of  the  Act.  When  the  Council  heard  such  evidence  the  judge  appeared 
with  his  counsel,  witnesses  were  called  and  examined  and  cross-examined, 
and  a  reporter  was  present.  In  addition,  the  Judicial  Council  had  a 
lawyer  act  as  counsel  to  it.  It  was  only  after  the  hearing  was  com¬ 
pleted  that  the  Council  reported  to  the  Attorney  General. .  In  those 
instances  where  the  Council  heard  viva  voce  evidence  it  did  not 
necessarily  recommend  that  an  inquiry  under  section  4(2)  of  the  Act 
should  be  held. 

19.  Thirdly,  there  have  been  situations  when  the  Attorney  General 
has  requested  the  Council  directly  to  hold  an  investigation  into 
allegations  of  misconduct  of  a  judge.  In  those  situations,  after 
determining  that  it  would  be  necessary  to  hear  evidence,  the  Council 
met  with  the  judge  to  settle  the  details  of  procedure  for  the  hearing. 
Only  after  the  hearing  was  held  did  the  Council  report  to  the  Attorney 
General . 

20.  In  all  cases  in  which  detailed  investigations  were  held,  the 
judge  concerned  was  advised  orally  of  the  result  or  was  supplied  with 

a  copy  of  the  report  to  the  Attorney  General.  In  only  two  instances 
has  there  been  a  recommendation  by  the  Judicial  Council  that  an  inquiry 
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be  held  under  section  4(2)  of  the  Act.  In  both  cases  an  inquiry 
•was  held  and  the  justice  of  the  Supreme  Court  holding  the  hearing 
recoirenended  the  judge’s  removal;  in  both  cases  the  judge  was  sub¬ 
sequently  removed. 

21.  Before  leaving  this  part,  I  do  wish  to  emphasize  that  the 
vast  majority  of  complaints  received  by  the  Judicial  Council  have 
not  necessitated  a  full-scale  investigation  by  it  and  have  been 
disposed  of  quite  summarily  after  the  Council  was  satisfied  that 
the  matter  had  been  adequately  investigated.  In  those  cases  -  the 
majority  of  cases  -  neither  the  public  nor  the  Attorney  General, 
indeed,  in  some  cases  not  even  the  judge  himself,  was  aware  that 
the  matter  was  being  investigated.  For  reasons  that  I  will  discuss 
later,  it  will  be  argued  that  this  is  a  salutary  practice  that 
should,  in  any  event,  be  continued. 

Ill 

Issues  with  Respect  to  the  Reform  of  The  Provincial  Courts  Act 

22.  I  now  turn  to  a  discussion  of  the  relevant  issues  with 
respect  to  the  reform  of  The  Provincial  Courts  Act.  Before  beginning 
these  discussions  may  I  say  that  my  overall  impression  of  the  Act, 
generally,  and  of  the  work  of  the  Judicial  Council,  in  particular, 

is  that  the  Act  and  the  Council  have  functioned  very  well  indeed. 

In  my  opinion,  and  this  has  been  confirmed  by  the  vast  majority 
of  people  with  whom  I  spoke,  the  Council  has  performed  admirably 
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its  dual  function  of  considering  potential  appointments  and  investi¬ 
gating  allegations  of  misbehaviour  with  respect  to  judges.  In  fact 
there  is  much  to  be  said  for  leaving  the  Act  unchanged.  Nevertheless, 

1  believe,  there  arc  some  areas  that  might  be  improved  and  in  which 
more  guidance  could  be  given  to  those  who  must  carry  out  the  duties 
and  responsibilities  imposed  upon  them  by  the  Act. 

A.  Qualifications  of  individuals  appointed  as  judges 

23.  Section  2  of  the  Act  simply  states  the  following: 

The  Lieutenant  Governor  in  Council  on  the  recommendation 
of  the  Minister  may  appoint  such  provincial  judges  as  he 
considers  necessary. 

At  one  time  there  may  have  been  some  justification  for  provincial 
court  judges  (and  their  predecessors,  magistrates)  not  to  have  been 
lawyers.  Scarcity  of  qualified  lawyers,  a  lower  scale  of  remuneration 
and  generally  a  simpler  attitude  toward  the  law  may  have,  in  the  past, 
militated  in  favour  of,  or,  indeed,  even  justified  the  appointment  of 
provincial  court  judges  who  were  not  lawyers .  However,  the  scope  and 
complexity  of  matters  within  the  jurisdiction  of  these  judges,  both 
of  the  criminal  division  and  of  the  family  division,  leave  one  with 
little  doubt  that  today  all  provincial  court  judges  should  be  qualified 
lawyers.  This  conclusion  is  strengthened  by  noting  that  the  Honourable 
J.  C.  McRuer  in  his  report,  referred  to  earlier,  also  recommended  that 
all  magistrates  be  lawyers  and  that  special  training  in  the  law  and 

7 

social  sciences  be  given  to  juvenile  and  family  court  judges.  Several 


7.  The  McRuer  Report,  footnote  2,  supra,  Vol.  2,  at  pp.  544,  562  and  570. 
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other  provinces  require  that  provincial  court  judges  (or  magistrates) 

g 

be  lawyers.  In  addition,  the  requirement  of  section  9(2)  of  the  Act 

that  a  judge  shall  not  exercise  the  powers  conferred  upon  a  magistrate 

under  Part  XVI  of  the  Criminal  Code  unless,  inter  alia,  he  is  or  has 

been  a  member  of  the  bar  of  one  of  the  provinces  virtually  assures 

that  provincial  court  judges  (Criminal  Division)  will  be  qualified 
9 

lawyers .  It  is  my  understanding  that  in  recent  years  it  has  been  an 
invariable  practice  to  appoint  only  qualified  lawyers.  This  is  a 
laudable  trend  but  it  is  now  time  that  the  matter  be  dealt  with  by 
legislation. 

24.  Having  concluded  that  provincial  court  judges  should  be 

qualified  lawyers,  I  wish  to  discuss  also  whether  there  should  not  be 
a  requirement  of  a  minimum  number  of  years  as  a  member  of  the  bar  before 


8.  The  Provincial  Judges  Act,  S.M.  1972,  c.  61,  Cap.  C230,  s.  2(2),  as 
amended  by  S.M.  1977,  c. 5,  s.  1;  Provincial  Court  Act,  R.S.P.E. I. 

1974,  c„  P-24,  s.2  as  amended  by  S.P.E.I.,  1975,  c.  78,  s.3;  The 
Magistrates’  Courts  Act,  R.S.S.  1965,  c.  110,  s.4,  Tlie  Provincial 
Magistrates  Act,  R.S.S.  1965,  c.  Ill,  s.6.  As  the  final  draft  of 
this  report  was  being  prepared,  the  Legislature  of  Saskatchewan 
passed,  on  May  26,  1978,  Bill  No.  65,  The  Provincial  Court  Act, 

1978.  The  bill  has  received  Royal  Assent  but  has  not  as  yet  been 
proclaimed  in  force.  The  Bill  once  proclaimed  will  have  the  effect 

of  repealing  The  Magistrates’  Courts  Act  and  The  Provincial  Magistrates 
Act.  The  Bill  will  hereafter  be  cited  as  The  Provincial  Court  Act, 
1978,  Bill  No.  65,  Sask. 

9.  One  notes  that  in  the  original  Act,  The  Provincial  Courts  Act,  S.O. 
1968,  c.  105,  s.  9(2) (a),  it  was  stipulated,  inter  alia,  that  a  judge 
could  not  exercise  the  powers  under  Part  XVI  of  the  Criminal  Code 
unless  he  had  been  a  member  of  the  bar  of  one  of  the  provinces  of 
Canada  for  at  least  five  years.  When  the  Act  was  amended  that  pro¬ 
vision  was  changed  to  stipulate  that  a  judge  need  only  be  a  member 

of  the  bar  of  one  of  the  provinces  of  Canada  without  any  reference 
to  a  minimum  time. 
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an  individual  could  be  appointed.  It  is  to  be  noted  that  in  order  to 

qualify  for  appointment  as  a  judge  under  the  federal  Judges  Act10  it 

is  necessary,  basically,  to  have  been  a  member  of  the  bar  for  ten  years. 

11  12 

Relevant  statutes  of  Prince  Edward  Island  and  Saskatchewan  require 
that  to  be  appointed  as  a  provincial  court  judge  an  individual  must 
have  been  a  member  of  the  bar  for  at  least  five  years.  On  the  other 
hand,  in  the  last  several  years  there  have  been  appointments  made  in 
Ontario,  including  some  very  successful  ones,  of  individuals  recently 
called  to  the  bar.  However,  if  the  individual  is  a  qualified  candidate 
he  or  she  will  hardly  be  less  so  after  waiting  the  minimum  number  of 
years  to  be  appointed.  Certainly,  a  requirement  of  a  minimum  number 
of  years  at  the  bar  may  operate,  at  least  by  way  of  a  negative,  to 
indicate  that  appointees  are  able  to  withstand  the  stresses  and  strains 
of  practice  and  those  that  their  appointment  to  the  bench  will  inevitably 
bring.  Virtually  all  of  the  individuals  with  whom  I  spoke,  including 
judges,  supported  the  idea  that  future  appointees  should  be  qualified 
and  experienced  lawyers. 

25.  I  am  aware,  however,  particularly  in  the  case  of  provincial 

court  judges  of  the  Family  Division,  that  it  may  be  desirable  to  have 

10.  R.S.C.  1970,  c.  J-l,  s.  3,  as  amended  by  S.C.  1976-77,  c.  25,  s.3. 

11.  Provincial  Court  Act,  R.S.P.E.I.  1974,  c.  P-24,  s.  2,  as  amended 
by  S.P.E. 1.  1975,  c.  78,  s.3. 

12.  The  Magistrates'  Courts  Act,  R.S.S.  1965,  c.  110,  s.4. 
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younger  j^rsons  dealing  with  the  many  complicated  and  involved  and 
sometimes  highly  emotional  problems  that  are  brought  before  a  Family 
Court  judge.  Therefore,  on  balance,  it  is  recommended  that  a  require¬ 
ment  of  five  years  membership  of  the  bar  of  any  province  of  Canada 
would  be  a  suitable  minimum  qualification  before  an  individual  could 
be  considered  for  appointment  as  a  judge  of  the  Provincial  Court. 

B.  Grounds  for  Removal  of  Judges 

26.  Section  4(1)  of  the  Act,  in  part,  provides  as  follows: 

A  judge  may  be  removed  from  office  before  attaining 
retirement  age  only  for  misbehaviour  or  for  inability 
to  perform  his  duties  properly  and  only  if,  .  .  . 

The  Honourable  J.  C.  McRuer  indicated  in  his  report  that  it 
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would  be  useful  to  clarify  these  grounds  which  also  appeared  in  the 
legislation  that  was  in  force  at  the  time  of  his  report.^ 

27.  It  will  be  observed  that  section  8(1) (b)  respecting  the 
function  of  the  Judicial  Council  is  worded  slightly  differently  than 
section  4(1)  because  it  refers  not  only  to  "misbehaviour"  and  "inability 
.  .  .  to  perform  duties"  but  also  to  "neglect  of  duty".  Moreover,  the 
grounds  for  removal  suffer  somewhat  from  a  lack  of  clarity:  little 
guidance  is  provided  for  either  the  Judicial  Council  or  the  judges 
themselves. 


13.  The  McRuer  Report,  footnote  2,  supra ,  Vol.  2,  at  p.  541.  See 
reference  to  this  passage  by  Mr.  Justice  Grant  in  Inquiry  Re 
Bannon ,  footnote  1,  supra,  at  p.  56. 


14.  The  Magistrates  Act,  R.S.O.  1960,  c.  226,  s.  3(2). 
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28.  '“The  relevant  federal  legislation  and  the  legislation  of 
British  Columbia  have  more  detailed  sections  dealing  with  the  grounds 
for  removal.  The  Provincial  Court  Act  of  British  Columbia,  section  17, 
states  as  follows:*'* 

The  following  matters  may  be  considered  in  determining 
.  whether  or  not  a  judge  or  justice  should  be  removed  from 
office: 

(a)  misconduct  or  misbehaviour  in  the  execution  of  his 
office; 

(b)  neglect  of  duty  or  failure  in  the  execution  of  his 
office; 

(c)  a  physical  or  mental  disability  rendering  him  unable 
to  perform  his  duties; 

(d)  dishonourable  personal  conduct  by  him; 

(e)  his  conviction  for  a  criminal  offence; 

(f)  such  other  matters  relating  to  a  judge  or  justice 
as  are  considered  relevant  to  the  performance  of 
his  duties. 


29.  The  federal  Judges  Act,  section  41(2),  states,  in  part,  as 

follows : ^ 


15.  S.B.C.,  1975,  c.  57.  The  new  Saskatchewan  legislation  also  deals 
with  the  grounds  for  removal  in  somewhat  greater  detail;  see  s.  17(5) 
of  The  Provincial  Court  Act,  1978,  Bill  No.  65,  Sask.  This  legisla- 
tion  is  referred  to  in  footnote  8,  supra . 

16.  R.S.C.  1970,  c.  J-l,  as  amended  by  R.S.,c.  16  (2nd  Supp.)  s.10;  S.C. 
1976-77,  c.  25,  s.  15(2). 
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Where,  in  the  opinion  of  the  Council,  the  judge  in 
respect  of  whom  an  inquiry  or  investigation  has  been  made, 
has  become  incapacitated  or  disabled  from  the  due  execution 
of  his  office  by  reason  of 

(a)  age  or  infirmity, 

(b)  having  been  guilty  of  misconduct, 

(c)  having  failed  in  the  due  execution  of  his  office, 
or 

(d)  having  been  placed,  by  his  conduct  or  otherwise, 
in  a  position  incompatible  with  the  due  execution 
of  his  office,  ... 

30.  I  would  recommend  the  adoption  of  the  grounds  for  removal 
contained  in  the  federal  legislation.  The  British  Columbia  provisions, 
particularly  section  17(f),  are  more  open-ended  than  is  perhaps  advisable. 
On  the  other  hand,  the  grounds  for  removal  in  the  federal  legislation  are 
more  specific  than  the  Ontario  Act  and  at  the  same  time  section  41 (2) (d) 
provides  a  general  ground  without,  I  believe,  being  so  open-ended  as  the 
British  Columbia  legislation.  There  is,  of  course,  also  the  virtue  of 
uniformity  in  establishing  the  same  grounds  for  removal  of  judges 
appointed  by  the  provinces  as  judges  appointed  federally. 

31.  There  should  be  one  brief  comment  made  about  section  41(2) (a) 
of  the  Judges  Act.  It  refers  to  "age  or  infirmity".  "Age"  as  a  ground 
for  removal  would  now  seem  irrelevant.  There  is  now  a  mandatory  retire¬ 
ment  age  so  that  the  fear  that  a  judge  advanced  in  years  will  simply 
refuse  to  retire  is  no  longer  present.  On  the  other  hand,  if  a  judge 
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becomes  unfit  for  office,  his  age  is  also  irrelevant.  For  these  reasons 
it  appears  that  "age"  ought  to  be  deleted  from  section  41 (2) (a)  if 
adopted  in  Ontario. 

32.  If  it  is  decided  to  amend  section  4(1)  of  the  Act  as  recom¬ 
mended,  then  similar  amendments  should  be  made  to  section  11  of  The 
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Small  Claims  Courts  Act  and  section  98  of  The  Judicature  Act. 

These  sections  contain  grounds  for  removal  of  judges  of  the  Small 

Claims  Courts  and  for  masters  of  the  Supreme  Court,  respectively,  in 

the  same  language  as  is  found  in  the  present  section  4(2)  of  The 

Provincial  Courts  Act. 

33.  If  section  4(1)  is  to  be  amended  it  would  appear  that  the 
grounds  mentioned  in  section  8  should  be  similarly  amended.  It  seems 
to  me  that  there  should  be  uniformity  between  the  grounds  which  may 
result  in  an  investigation  and  those  which  ultimately,  if  established, 
might  lead  to  removal. 

C.  Issues  Related  to  the  Functions  of  the  Judicial  Council 


34.  Before  dealing  specifically  with  the  issues  under  this 
heading,  something  should  be  said  of  the  underlying  philosophy  that 


17.  R.S.O.  1970,  c.  439,  s.  11,  as  amended  by  The  Small  Claims  Courts 
Amendment  Act,  1977,  S.O.  1977,  c.  52,  s.  2. 


18.  R.S.O.  1970,  c.  228,  s.  98,  as  amended  by  The  Judicature  Amendment 
Act,  1975,  S.O.  1975,  c.  30,  s.4. 
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has  guided  me  in  dealing  with  this  matter.  As  has  been  said  earlier 
in  this  report,  it  is  obvious  that  one  of  the  major  functions  of  the 
Council  is  that  it  shields  judges  from  ill-founded  or  irresponsible 
charges  made  against  them.  It  is  readily  conceded  that  a  dissatisfied 
individual  ought  to  have  a  forum  in  which  his  or  her  alleged  grievance 
against  a  judge  can  be  heard.  Nevertheless,  when  these  alleged  griev¬ 
ances  are  without  foundation,  or  are  misdirected  and  misinformed,  I  think 
it  will  also  be  agreed  that  the  Judicial  Council  is  discharging  its 
responsibilities  when  it  deals  with  the  grievance  but  at  the  same  time 
protects  the  reputation  of  the  individual  judge.  The  difficulty  arises, 
of  course,  in  maintaining  confidence  that  a  correct  balance  is  always 
preserved  between  those  two  objectives:  that  in  protecting  a  judge, 
an  allegation  with  substance  does  not  fail  to  be  fully  and  completely 
considered,  or,  conversely,  that  in  attempting  to  maintain  the  highest 
of  standards  an  unattainable  level  of  conduct  is  not  required  of  the 
judges. 

35.  I  believe,  on  the  whole,  there  is  a  high  level  of  public  con¬ 

fidence  in  the  Judicial  Council  as  it  is  composed  at  present  and  as 
it  discharges  its  responsbilities  under  the  Act.  What  questions  have 
arisen  have  had  their  source,  it  appears,  in  a  lack  of  understanding 
of  the  function  of  the  Judicial  Council  and  a  feeling  that  to  some 
extent  the  public  is  completely  excluded  from  all  its  deliberations. 

As  will  be  discussed  below,  I  believe  there  may  be  a  means  available 
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in  the  present  Act  to  ensure  that  the  interests  of  the  public  in  the 
work  of  the  Judicial  Council  are  represented. 

36.  I  have  taken  some  time  to  set  out  these  remarks  because,  as 
will  be  apparent  shortly,  I  have  not  chosen  to  follow  many  of  the 
suggestions  for  altering  The  Provincial  Courts  Act.  I  recognize  that 
many  similar  suggestions  have  been  adopted  in  other  jurisdictions. 
However,  for  reasons  which  will  be  developed,  I  do  not  think  they  need 
be  adopted  in  this  jurisdiction.  I  do  not  argue  that  they  are  wrong ; 

I  do  question  whether  they  are  preferable. 

1.  The  Composition  of  the  Judicial  Council 
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37.  Section  7  of  The  Provincial  Courts  Act,  referred  to  earlier, 
stipulates  the  composition  of  the  Judicial  Council.  Subsection  (1) (a) 
of  section  7  states  that  the  Chief  Justice  of  Ontario  shall  be  its 
chairman. 


38.  If  one  peruses  the  relevant  legislation  of  the  other  provinces 

one  notes  that  there  is  quite  a  wide  variation  in  the  composition  of  the 

Judicial  Councils.  For  example,  in  British  Columbia,  the  Chief  Judge 

of  the  Provincial  Court  is  the  Chairman  of  the  Judicial  Council  and  the 

chairman  of  the  British  Columbia  section  of  the  Canadian  Bar  Association 

20 

or  a  person  nominated  by  him  is  a  member  of  it.  In  Manitoba,  a  judge 
of  the  Court  of  Queen's  Bench  is  the  Chairman  of  the  Council  and  its 

19.  Supra,  at  p.5. 

20.  Provincial  Court  Act,  S.B.C.  1975,  c.  57,  s.  12(2). 
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other  members  are  two  members  of  the  Law  Society  of  Manitoba  and  ’’two 
21 

other  persons".  In  Newfoundland,  a  judge  of  a  District  Court  is  a 

22 

member  of  the  Judicial  Council. 

39.  After  reviewing  section  7(1)  of  the  Act,  I  am  generally 
satisfied  with  the  composition  of  the  Judicial  Council.  I  did  con¬ 
sider  initially  whether  it  might  not  be  advisable  to  relieve  the 
Chief  Justice  of  Ontario  of  his  duties  on  the  Council  in  view  of  his 
many  other  responsibilities.  However,  despite  the  burdens  imposed 
by  the  office  of  Chief  Justice  of  Ontario,  I  am  satisfied  that  the 
administration  of  justice  is  best  served  if  the  Chief  Justice  of 
Ontario,  as  head  of  all  judges  in  Ontario,  continues  as  Chairman.  I 
believe  that  his  acting  in  that  capacity  enhances  the  prestige  of  the 
Council  and  emphasizes  the  importance  of  the  work  that  it  does.  The 
present  Chief  Justice  of  Ontario  has  indicated  that  he  agrees  with 
this  conclusion. 

40.  Because  the  functions  of  the  Judicial  Council  now  apply  to 
judges  of  the  Small  Claims  Courts  and  to  masters  of  the  Supreme  Court, 
it  has  been  suggested  that  either  a  judge  of  the  Small  Claims  Courts 
or  the  Senior  Master  or  both  be  made  members  of  the  Judicial  Council. 
However,  particularly  in  relation  to  the  Senior  Master,  his  responsi¬ 
bilities  should  not  be  increased  by  requiring  his  presence  on  the 
Council;  to  the  extent  that  specific  issues  and  questions  arise  with 


21.  The  Provincial  Judges  Act,  S.M.  1972,  c.  61,  Cap.  C230,  s.  6(1). 


22.  The  Provincial  Court  Act,  1974,  S.  Nfld.  1974,  c.  77,  s.  22. 
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respect  to  Masters,  the  Chief  Justice  of  Ontario  and  the  Chief 
Justice  of  the  High  Court  would  be  able  to  deal  with  them. 

41.  However,  1  do  wish  to  say  something  about  section  7(l)(f). 

As  has  been  said  earlier,  that  subsection  permits  the  Lieutenant 
Governor  in  Council  to  appoint  "not  more  than  two  other  persons". 
Despite  the  fact  that  this  section  has  been  in  the  legislation  from 
the  beginning  there  has  been  only  one  appointment  made  under  it  for 
a  relatively  short  period.  In  my  opinion  the  failure  to  utilize 
this  subsection  has  been  very  unfortunate.  The  presence  of 
intelligent  and  capable  individuals  on  the  Council  from  other 
disciplines  could  do  much  to  maintain  and,  indeed,  augment  public 
confidence  in  the  Council.  The  work  of  the  Council  must,  of 
necessity,  be  done  privately  and  when  any  activity  is  carried  on 
in  private  there  naturally  arise  in  the  minds  of  the  public  sus¬ 
picions  as  to  the  motives  behind  such  secrecy:  is  the  public 
interest  being  protected?  In  difficult  situations  will  interests 
other  than  those  of  the  legal  profession  and  of  judges  be  sacrificed? 
I  am  convinced  these  fears  are  unfounded  and  that  the  very  fact  that 
the  proceedings  are  private  increases  the  efforts  of  the  Judicial 
Council  to  weigh  carefully  and  fully  all  competing  interests. 
Nevertheless,  I  also  believe  that  many  of  these  doubts  would  be 
lessened  if  the  public  could  conclude  that  someone  who  does  not 
have  a  direct  interest  in  the  functioning  of  the  legal  profession 
was  part  of  the  deliberations  of  the  Judicial  Council. 
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42.  I  realize  in  saying  this  that  there  will  be  some  who  will 
suggest  that  the  independence  of  the  judiciary  would  be  jeopardized 
by  such  appointments.  However,  if  the  right  sort  of  person  is 
appointed,  I  believe  he  or  she  will  readily  grasp  the  importance 

of  judicial  independence  and  that  his  or  her  appointment  is  not 
meant  in  any  way  to  derogate  from  it.  Indeed,  the  principle  will 
be  made  more  secure.  The  public  is  much  more  likely  to  be  willing 
to  have  judges  see  to  their  own  affairs,  advise  on  appointments 
to  the  bench,  and  investigate  charges  of  misbehaviour  against  one 
of  their  own,  if  they  are  assured  that  a  member  of  the  public  is 
present,  albeit  in  a  minority  capacity,  to  advise  the  other  members 
of  the  Council  and  to  scrutinize  the  deliberations. 

43.  For  the  preceding  reasons,  therefore,  I  recommend  that  the 
provisions  of  section  7(l)(f)  be  utilized  in  order  that  prominent 
and  knowledgeable  individuals  capable  of  commanding  confidence  and 
respect  across  a  broad  spectrum  of  society  may  be  appointed  as 
members  of  the  Council. 

2.  The  Consideration  of  Proposed  Appointments: 
section  8(1)  (a) 

44.  My  experience  has  never  revealed  any  difficulty  with  the 
methods  adopted  in  advising  the  Attorney  General  with  respect  to 
proposed  appointments  nor  did  any  of  the  individuals  with  whom  I 
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comnunicated  raise  concerns  with  this  aspect  of  the  functions  of  the 
Council.  It  is  therefore  recommended  that  no  changes  be  made  either 
in  section  8(1) (a)  or  in  the  method  by  which  the  proposed  appointments 
are  considered  by  the  Judicial  Council. 

3.  The  Investigation  of  Complaints  and  Recommendations 
Thereon  to  the  Attorney  General:  section  8 


45.  Before  beginning  a  detailed  discussion  of  section  8,  I 

wish  to  say  something  generally  concerning  the  methods  by  which 
allegations  against  judges  are  investigated  and  formal  hearings  con¬ 
ducted  when  necessary  to  determine  whether  a  judge  ought  to  be  removed. 
Once  it  is  decided  that  the  investigation  of  such  allegations  should 
be  withdrawn  from  the  control  of  those  who  have  appointed  judges, 
there  are  several  methods  that  might  be  viewed  as  alternatives. 

The  Judicial  Council  as  one  such  means  appears  to  be  very  much  an 
established  reality  in  this  jurisdiction.  A  similar  trend  appears 

present  throughout  Canada  and  in  many  of  the  states  of  the  United 
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States  of  America.  This  trend  does  not  appear  to  have  been 


23.  For  a  brief  but  very  current  overview  of  this  trend  see  Morrick, 
"Judicial  Misconduct  in  the  U.S.A."  (1978),  128  New  Law  Journal 
400  (hereafter  cited  as  Morrick) ;  see  also  U.S.  News  5  World 
Report ,  March  13,  1978,  p.  63  et  seq.  A  concise  description  of 
the  methods  employed  in  the  state  of  New  York  for  the  disciplining 
of  judges  is  provided  in  Stem,  "The  State  Commission  on  Judicial 
Conduct:  A  New  Approach  to  an  Old  Problem"  (1977),  28  Syracuse 
Law  Review  1.  For  an  article  dealing  with  the  process  in  California 
see  Roche,  "Judicial  Discipline  in  California:  A  Critical  Re- 
evaluation"  (1976),  10  Loyola  of  Los  Angeles  Law  Review  192.  See 
also  the  very  recent  publication  of  the  Joint  Committee  on  Pro¬ 
fessional  Discipline  of  the  American  Bar  Association,  Standards 
Relating  to  Judicial  Discipline  and  Disability  Retirement 

(Tentative  Draft  1977) . 
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followed  in  England. 

46.  However,  having  once  set  up  a  judicial  council,  the  question 
remains  to  what  degree  power  should  be  given  to  it  to  act  upon  allega¬ 
tions  of  misbehaviour.  At  the  present,  an  accurate  characterization 
of  the  powers  of  the  Judicial  Council  under  The  Provincial  Courts  Act 
is  that  they  are  merely  investigatory  and  advisory.  It  investigates 
allegations  against  judges,  and  disposes  of  the  less  serious  ones 
and  those  that  are  not  well-founded.  However,  when  the  allegation 
is  serious  and  once  the  Council  concludes  that  the  complaint,  if 
proven,  would  be  cause  for  the  removal  of  the  judge,  its  only 
function  is  to  recommend  that  an  inquiry  be  held  under  section  4(2). 

At  that  point,  the  Judicial  Council's  responsibilities  in  the  matter 
end. 


(a)  Problems  of  Interpretation  of  Sections  4  and  8 

47.  Before  progressing  further  something  should  be  said  of  certain 
interpretations  of  the  Act  that  have  been  advanced  with  which  I  most 


24.  8  Halsbury's  Laws  of  England  (4th  ed.),  pp.  680-681;  9  Halsbury's 

Laws  of  England  (4th  ed.),  p.  31.  For  a  general  discussion  of 
appointment  and  removal  of  judges  in  England  see  Shetreet,  Judges 
on  Trial  (London:  North-Holland  Publishing  Company,  1976).  By 
way  of  illustration,  the  Courts  Act,  1971,  c.  23,  section  17(4) 
simply  states: 

The  Lord  Chancellor  may,  if  he  thinks  fit,  remove 
a  Circuit  judge  from  office  on  the  ground  of 
incapacity  or  misbehaviour. 
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respectfully  disagree.  It  is  said  that  the  Judicial  Council  can, 
as  part  of  its  specific  recommendations  to  the  Attorney  General 
under  section  8(1)  (c),  recommend  that  a  judge  be  removed  from 
office  and  that  an  inquiry  be  held  under  section  4  in  order  to 
accomplish  this.  A  recommendation  very  similar  to  this  has 
actually  been  made  on  one  occasion  recently  to  the  Attorney 
General  by  the  Judicial  Council. 

48.  With  the  greatest  respect,  I  must  disagree.  As  I  will 
discuss  later,  such  a  recommendation  is  inconsistent  with  the 
philosophy  and  structure  of  the  Act.  The  function  of  the  Judicial 
Council  is  investigative  and  recommendatory  only.  If,  after  review¬ 
ing  all  relevant  circumstances,  it  concludes  that  the  allegation 

is  one  that  should  be  dealt  with  by  means  of  an  inquiry  under 
section  4,  then  it  is  empowered  to  so  recommend  under  section  8(3). 
However,  that  is  all  it  should  recommend  with  respect  to  the  process 
leading  to  the  removal  of  a  judge.  With  the  utmost  respect,  it  is 
not  the  function  of  the  Judicial  Council  to  conclude  that  a  judge 
should  be  removed,  and  it  is  certainly  not  its  function  to  so 
reconmend  when  at  the  same  time  it  recommends  that  there  be  an 
inquiry  to  determine  that  very  question. 

49.  On  another  issue  with  respect  to  sections  4  and  8,  it  has 
also  been  suggested  that  section  4(2)  of  the  Act  permits  the 
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Lieutenant  Governor  in  Council  to  avoid  any  reference  of  a  matter 

to  the  Judicial  Council  and  simply  permits  him  to  order  an  inquiry 

without  first  receiving  the  advice  of  the  Judicial  Council.  I 

believe  sections  4  and  8  read  together  indicate  that  the  Lieutenant 

Governor  in  Council  could  not  do  this.  It  would  violate  the  whole 

philosophy  of  the  Act  if  the  Lieutenant  Governor  in  Council  were 

suddenly  able  to  circumvent  the  deliberations  of  the  Council  and 

order  an  inquiry.  Of  course,  a  situation  may  arise  where  the 

allegation  is  so  serious  and,  on  the  face  of  it  at  least,  so  well- 

founded  that  it  would  be  quite  apparent  that  a  public  inquiry  would 

have  to  be  held.  In  that  situation  the  deliberations  of  the  Council 

would  no  doubt  be  undertaken  with  the  utmost  dispatch.  Nevertheless, 

I  believe  the  Council  should,  in  the  first  instance,  review  any 

allegation  against  a  judge.  It  is  interesting  to  note  that  Mr. 

Justice  Keith,  in  his  report  on  the  first  inquiry  held  under  the 

Act,  indicated  that  no  inquiry  could  be  held  unless  recommended  by 
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the  Judicial  Council. 

50.  It  will  be  apparent  that  I  do  not  agree  that  the  Act  can  bear 
either  of  the  interpretations  discussed  above.  Moreover,  if  by  some 


25.  Inquiry  re  Provincial  Judge  Lucien  Coe  Kurata  (1969),  at  p.  2, 
wherein  he  stated:  '’It  is  the  private  inquiry  [sic]  by  the 
Judicial  Council  that  adds  greatly  to  the  protection  of 
Provincial  Judges  because  now  no  public  inquiry  can  be  held 
unless  recommended  by  the  Judicial  Council." 
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means  those  interpretations  could  be  sustained,  I  do  not  agree  with 
them.  Therefore,  if  it  is  thought  necessary,  I  would  recommend 
that  the  Act  be  amended  to  make  clear  beyond  doubt  that:  firstly, 
the  Judicial  Council,  whenever  it  concludes  that  an  inquiry  under 
section  4(2)  ought  to  be  held,  should  make  that  recommendation  and 
only  that  recommendation;  and,  secondly,  that  the  Lieutenant  Governor 
in  Council  cannot  order  an  inquiry  under  section  4(2)  without  first 
having  received  a  recommendation  of  the  Judicial  Council  in  respect 
of  the  allegation. 

(b)  The  Function  of  the  Judicial  Council:  Investigation 
and  InqiuAy? 


51.  As  will  be  apparent  by  now,  I  believe  that  the  structure  for 
dealing  with  complaints  that  exists  in  the  present  Act  should,  in 
essence,  be  preserved.  I  maintain  this  position  despite  the  fact 
that  it  was  suggested  that  the  power  to  hold  an  inquiry  referred 
to  in  section  4  of  the  present  Act  be  vested  in  the  Judicial  Council 
so  that  it  would  both  investigate  complaints  and,  when  warranted, 
hold  an  inquiry  in  order  to  determine  whether  a  judge  ought  to  be 
removed.  It  seems  to  be  very  desirable  that  the  two  functions,  i.e., 
investigating  any  allegations  of  misbehaviour  and  holding  an  inquiry 
in  order  to  determine  whether  a  specific  allegation  warrants  removal, 
be  kept  separate. 
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52.  The  Judicial  Council  plays  an  indispensable  role  in  investigat¬ 
ing  many  kinds  of  allegations,  the  nature  of  which  and  the  reliability  of 
which  will  vary  greatly.  It  needs  to  enjoy  a  great  flexibility  and 
freedom  in  order  to  handle  each  complaint,  on  an  individual  basis,  in 
the  best  manner  that  it  judges  appropriate.  It  must  be  remembered  that 
the  majority  of  complaints  are  ones  about  which  the  public  generally 
knows  nothing.  Indeed,  sometimes  the  judge  never  knows  that  there  has 
been  a  complaint  and  an  investigation,  as,  for  instance,  where  the 
complaint  is  frivolous. 

53.  Often,  if  there  is  some  basis  to  the  allegation  but  the  alle¬ 
gation  is  itself  not,  by  its  nature,  a  serious  one,  the  Council  can 
dispose  of  the  matter  by  conducting  a  preliminary  investigation,  by 
then  consulting  with  the  judge  and  receiving  his  comments  and 
explanation,  and  by  offering  its  comments  and  criticisms  if  any. 

Most  frequently,  in  these  circumstances,  there  is  no  report  made  to 
the  Attorney  General;  nor  in  my  view  ought  there  to  be. 

54.  On  those  relatively  rare  occasions  when  the  allegations  are 
more  serious  and  the  preliminary  investigation  by  the  Council  reveals 
some  merit  to  the  allegations,  it  may  wish  to  exercise  some  of  its 
powers  under  section  8(5)  and  actually  hear,  in  a  more  formal  way, 
though  privately,  viva  voce  evidence  with  respect  to  the  allegations. 
This  is  simply  to  aid  the  Council  in  its  decision  as  to  whether  or  not 


. 
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it  should  recommend  that  a  formal  and,  usually,  public  inquiry  ought  to 
be  helcT.  Nevertheless,  the  Council  is  in  no  sense  weighing  guilt  or 
innocence  but  is  rather  seeking  to  establish  whether  the  gravity  of  the 
matter  is  such  that,  having  regard  to  all  the  circumstances,  a  formal 
inquiry  ought  to  take  place.  On  this  basis,  it  proceeds  to  form  a  con¬ 
clusion  as  to  whether  or  not  it  should  recommend  to  the  Attorney  General 
that  an  inquiry  ought  to  be  held.  The  Council's  functions  are  investiga¬ 
tory,  preliminary,  and  recommendatory.  On  the  other  hand,  the  proceedings 
under  section  4(2)  have  as  their  very  purpose  to  form  a  judgment,  albeit 
in  the  form  of  a  recommendation,  as  to  whether,  in  the  particular  cir¬ 
cumstances,  after  formal  inquiry,  specific  allegations  have  been  estab¬ 
lished  that  are  sufficient  for  the  removal  of  an  individual  judge.  I 
think  it  unwise  to  mix,  or  even  to  appear  to  mix,  the  functions. 

55.  I  know  that  what  I  am  saying,  to  some  extent,  is  against  the 

trend  in  the  relevant  legislation  throughout  much  of  this  country.  The 
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federal  Judges  Act  and  much  of  the  relevant  legislation  of  the  provinces 


26.  R. S.C.  1970,  c.J-1,  as  amended. 

27.  See  for  example:  The  Provincial  Court  Act,  S.A.  1971,  c.86,  as 
amended  by  The  Provincial  Court  Amendment  Act,  1975,  S.A.  1975 
(2nd  Sess.),  c.  74;  The  Provincial  Judges  Act,  S.M.  1972,  c.  61, 
Cap.  C230,  as  amended  by  S.M.  1977,  c.5;  Provincial  Court  Act, 
S.B.C.  1975,  c.  57;  The  Provincial  Court  Act,  1974,  S.  Nfld.  1974, 
c.  77;  The  Provincial  Court  Act,  1978,  Bill  No.  65,  Sask. 

It  is  interesting  to  note  that  Alberta  originally  began  in  The 
Provincial  Court  Act,  S.A.  1971,  c.86  with  a  procedure  similar 
to  the  one  under  The  Provincial  Courts  Act  of  Ontario.  In  The 
Provincial  Court  Amendment  Act,  1975,  S.AT  1975  (2nd  Sess.),  c.  74, 
the  procedure  was  amended  to  give  the  Judicial  Council  power  to 
conduct  an  inquiry  and  upon  completion  to  recommend  the  removal 
of  a  judge  from  office. 
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establish  judicial  councils  that  have  responsibility  for  not  only 
investigating  allegations  of  misbehaviour  but  also  for  conducting  any 
necessary  inquiries  for  the  purpose  of  concluding  whether  a 
judge  ought  to  be  removed.  The  actual  details  of  these  other  Acts 
vary  considerably.  However,  they  share  in  common  the  fact  that, 
unlike  our  Act,  the  functions  of  investigation  and  inquiry  are  not 
separate  but  are  both  performed  by  the  Judicial  Council  when  necessary. 


56.  Simply  by  way  of  example,  sections  15  and  16  of  the  Provincial 

Court  Act  of  British  Columbia  are  set  out  in  order  to  illustrate  how 

the  two  responsibilities  of  investigation  and  inquiry  are  to  be  dis- 
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charged  by  the  same  body: 

15.  The  chief  judge  shall 

(a)  receive  and  investigate  complaints  made  in  respect 
of  a  judge  or  justice, 

(b)  where  he  considers  it  appropriate,  recommend  to  the 
council  that  it  conduct  an  inquiry,  and 

(c)  notify  the  complainant  of  the  results  of  the 
investigation. 

16.  (1)  The  council  shall,  on  the  recommendation  of  the 
chief  judge  under  section  15,  or  at  the  request  of  the 
Lieutenant-Governor  in  Council,  conduct  an  inquiry  as  to 
whether  a  judge  or  justice  should  be  removed  from  office. 

(2)  Where  the  chief  judge  or  the  associate  chief 
judge  participate  in  an  investigation  under  section  15 
they  shall  not  sit  as  members  of  the  council  during  an 
inquiry  into  the  same  matter  under  subsection  (1) . 


28.  S.B.C.  1975,  c.  57. 
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(3)  The  chief  judge  and  the  council’s  members  in 
conducting  an  investigation  or  inquiry  under  this  Act 
have  the  powers  and  protection  of  a  commissioner  under 
sections  7,  ]0,  and  1]  of  the  Public  Inquiries  Act. 

(4)  An  inquiry  shall  be  held  in  public  where  so 
ordered  by  the  Lieutenant-Governor  in  Council  but 
otherwise  it  may  be  held  in  private  or  in  public  as 
the  council  considers  appropriate. 

(5)  The  council  may  prohibit  the  publication  of 
information  or  documents  placed  before  it  that  relate 
to  an  inquiry  or  investigation  under  this  Act  where 
it  is  of  the  opinion  that  the  publication  is  not  in 
the  public  interest. 

(6)  A  judge  or  justice  in  respect  of  whom  an 
inquiry  under  this  section  is  to  be  made  shall  be 
given  reasonable  notice  of  the  subject  matter  of  the 
inquiry  and  the  time  and  place  of  a  hearing  and  he 
shall  be  afforded  an  opportunity  by  himself  or  his 
counsel  of  being  heard  and  of  cross-examining  witnesses 
and  introducing  evidence  on  his  own  behalf. 


57.  As  will  be  apparent,  the  function  of  receiving  and  investigat¬ 

ing  complaints,  the  function  now  dealt  with  by  the  Judicial  Council  in 
Ontario,  is  given  to  the  Chief  Judge  of  the  Provincial  Court  of  British 
Columbia,  who  is  by  virtue  of  section  12(2)  the  Chairman  of  the  Judicial 

Council.  It  is  the  Chief  Judge  who  recommends,  pursuant  to  section  15(b), 
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whether  or  not  an  inquiry  should  be  held  by  the  Council.  If  the  Chief 
Judge  so  recommends  then  the  Council,  without  the  Chief  Judge,  conducts 
the  inquiry. 


29.  The  other  way  an  inquiry  may  be  held  is  if  the  Lieutenant  Governor 
in  Council  requests  an  inquiry  pursuant  to  section  16(1).  The 
relevant  legislation  in  Newfoundland  also  involves  the  Chief 
Magistrate,  primarily,  in  the  investigatory  function.  See  The 
Provincial  Court  Act,  1974,  S.  Nfld.,  1974,  c.  77,  ss.  19-23. 

See  also  The  Provincial  Court  Amendment  Act,  1975,  S.A.  1975  (2nd 
sess.),  c.  74,  s.  5. 
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58.  I  think  it  might  be  inadvisable  in  Ontario  for  a  Chief  Judge 
of  the  Provincial  Court  to  conduct  an  investigation  exclusively.  He 
is  the  head  of  the  judges  in  his  Division  of  the  Provincial  Court.  I- 
should  think  that  a  judge  who  is  having  difficulties  or  problems  and 
would  like  advice  and  assistance  is  much  less  likely  to  approach  a 
chief  judge  if  it  is  he  who  is  charged  with  investigating  complaints. 

I  think  the  task  of  a  chief  judge  in  administering  his  division  of 
the  Provincial  Court  is  made  much  more  difficult  if  the  other  judges 
fear  that  questions  from  the  Chief  Judge  and  queries  about  the  judges' 
work  may  be  the  initiation  of  an  investigation.  Certainly,  the 
judges  with  whom  I  spoke  indicated  they  would  like  to  be  free  to 
communicate  with  their  Chief  Judge  when  they  are  having  difficulties; 
indeed,  section  8(2)  of  our  Act  permits  the  Chairman  of  the  Council 

to  transmit  such  complaints  as  he  considers  appropriate  to  the  Chief  Judges 
of  the  two  Divisions.  Of  course,  this  problem  might  be,  to  some 
extent,  alleviated  by  having  some  other  member  of  the  Judicial  Council 
conduct  the  investigation.  If  that  were  done,  however,  the  problem 
still  would  remain  that  one  individual  of  the  Council  must  decide  that  a 
formal  inquiry  should  be  held  and,  after  that  decision  is  made,  other 
members  of  the  same  Council  would  have  to  conduct  the  hearing. 

59.  As  I  have  already  said,  it  is  highly  desirable  that  the 
investigatory  function  and  the  inquiry  function  be  completely 
divorced.  Moreover,  it  is  advisable  that  the  entire  Judicial  Council 
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be  involved  in  the  investigative  function  to  varying  degrees 
depending  upon  the  kind  of  complaint  and  its  potential  seriousness. 
The  entire  abilities  of  the  Judicial  Council  should  be  brought  to 
bear  on  the  whole  range  of  problems  and  issues  concerning  the  conduct 
of  judges  and  the  administration  of  justice.  For  that  reason,  I 
have  never  been  in  favour  of  the  Council  sitting  in  Committees.  I 
think  the  only  qualification  of  my  opinion  that  all  members  should 
take  part  in  an  investigation  is  the  situation  where  a  member  of 
the  Council,  for  whatever  reason,  decides  that  it  is  inappropriate 
for  him  to  take  part  in  a  particular  investigation.  There  is  no 
difficulty  in  that  situation  because  section  7(3)  of  the  present 
Act  provides  that  a  majority  of  members  of  the  Judicial  Council 
constitutes  a  quorum  and  is  sufficient  for  the  exercise  of  all 
the  jurisdiction  and  powers  of  the  Council. 

60.  On  the  other  hand,  when  an  allegation  is  determined  to  be 
serious  and  must  be  dealt  with  in  a  foimal  and  dispositive  manner, 
i.e.,  by  an  inquiry,  it  seems  right  that  a  further  and  separate 
procedure  specifically  designed  for  that  purpose  ought  to  be  invoked 
and  should  involve  a  different  tribunal. 

61.  What  are  the  arguments  advanced  against  the  separation  of  the 
functions  of  investigation  and  inquiry  that  exists  at  present  in  The 


Provincial  Courts  Act  of  Ontario?  Firstly,  it  is  alleged  that  the 
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separation  of  the  two  functions  tends  to  make  the  proceedings  more 
lengthy  and  costly.  For  example,  it  is  said  that  the  Judicial  Council 
in  its  investigation  often  invokes  its  power  under  section  8(5),  obtains 
counsel,  hears  viva  voce  evidence,  and  receives  submissions  from  the 
judge's  counsel,  before  deciding  whether  or  not  to  recommend  that  an 
inquiry  be  held.  However,  it  must  be  remembered  that  this  will  happen 
only  occasionally  since  the  Council  is  unlikely  to  go  this  far  unless 
the  complaint  is  serious  and  there  appears  to  be  some  basis  for  it. 
Moreover,  in  those  Acts  where  the  Council  performs  both  functions, 
provision  is  also  made  for  hearing  of  evidence  by  the  individual  con¬ 
ducting  the  investigation  instead  of  the  whole  Council.  For  example, 
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section  16(3)  of  the  Provincial  Court  Act  of  British  Columbia  , 

referred  to  earlier,  grants  the  same  power  under  the  Public  Inquiries 

Act  to  the  Chief  Judge  conducting  the  investigation  as  to  the  Council 

holding  any  subsequent  inquiry  that  is  necessary.  Similar  provisions 
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may  be  found  in  the  federal  Judges  Act.  In  any  event,  with  a  matter 
of  such  gravity,  involving  the  reputation  of  an  individual  judge  and 


30.  S.B.C.  1975,  c.  57. 

31.  See  R.S.C.  1970,  c.  J-l,  section  40(4)  as  amended  by  R.S.,  c.  16 
(2nd  Supp.),  s.  10;  S.C.  1976-77,  c.  25,  s.  15(2),  which  states: 

The  Council  or  an  Inquiry  Committee  in  making  an  inquiry 
or  investigation  under  this  section  shall  be  deemed  to  be  a 
superior  court  and  shall  have 

(a)  power  to  summon  before  it  any  person  or  witness  and 
to  require  him  to  give  evidence  on  oath,  orally  or  in 
writing  or  on  solemn  affirmation  if  he  is  entitled  to 
affirm  in  civil  matters,  and  to  produce  such  documents 
and  evidence  as  it  deems  requisite  to  the  full  investiga¬ 
tion  of  the  matter  into  which  it  is  inquiring;  and 

(b)  the  same  power  to  enforce  the  attendance  of  any 
person  or  witness  and  to  compel  him  to  give  evidence  as 
is  vested  in  any  superior  court  of  the  province  in  which 
the  inquiry  or  investigation  is  being  conducted. 
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the  •dministration  of  justice,  it  does  not  trouble  me  that  the 
method  of  proceeding  might  be  somewhat  more  lengthy  or  costly  when 
its  gpd  is  to  assist  those  discharging  their  responsibilities  under 
the  Act  in  order  that  all  factors  may  be  taken  into  account  and  all 
relevant  matters  addressed.  Moreover,  I  believe  more  protection  is 
provided  to  a  judge  by  having  a  complaint  dealt  with  by  two  separate 
and  distinct  bodies,  in  the  circumstances  when  that  is  necessary. 

62.  Secondly,  it  is  said  that  the  justice  of  the  Supreme  Court 
conducting  the  inquiry  under  section  4(2)  will  be  inhibited  by  the 
recommendation  of  the  Judicial  Council  and  will  approach  the  matter 
as  if  the  individual  judge  is  "guilty".  To  this  charge  there  are 
several  answers.  Firstly,  it  totally  and  fundamentally  misconceives 
the  purpose  of  the  Judicial  Council's  recommending  an  inquiry  under 
section  4(2).  Such  a  recommendation  by  the  Judicial  Council  is  an 
indication  only  that  the  matter  is  sufficiently  serious  that  a  formal 
inquiry  should  be  held.  It  is  not  a  conclusion  that  the  judge  ought 
to  be  removed  and  certainly  is  not  an  indication  of  "guilt".  A 
recommendation  by  the  Council  that  an  inquiry  be  held  is  simply 
a  recognition  by  it  that  the  allegations  raised  are  such  that  for 
the  sake  of  the  due  administration  of  justice  and  the  credibility  of 
the  judicial  system  they  should  be  disposed  of  by  a  fonnal,  and 
probably  public,  hearing.  In  any  event,  in  legislation  of  other 
provinces  that  contains  provision  for  both  functions  to  be  exercised 
by  a  judicial  council,  it  is  necessary  that  some  members  advise  the 
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other  members  that  an  inquiry  should  be  held.  I  give  very  little 
weight  to  the  suggestion  that  individuals  holding  an  inquiry  would 
be  unduly  influenced  by  the  mere  fact  that  a  recommendation  had 
been  made  that  such  an  inquiry  be  held.  To  the  extent  that  there 
is  anything  to  this  argument  it  appears  to  apply  with  equal  force  to 
a  situation  where  some  members  of  a  judicial  council  recommend  to 
other  members  that  such  an  inquiry  be  held.  Indeed,  the  logical 
implication  of  this  dubious  argument  might  be  that  one  part  of  the 
council  will  not  wish  to  contradict  another  part  of  the  council  and 
therefore  will  ultimately  recommend  the  judge’s  removal. 

63.  In  supporting  a  complete  separation  of  the  functions  and 
therefore  supporting  the  basic  structure  of  the  present  Act,  I 
trust  that  there  will  not  be  misunderstanding  of  what  I  have  said. 

I  do  not  say  that  those  Acts  which  charge  the  judicial  councils  with 
both  functions  are  wrong  and  will  not  dispose  of  matters  in  a  just 
fashion.  In  the  vast  majority  of  cases,  I  think  there  would  be  no 
difference.  However,  in  the  difficult  cases,  I  have  concluded  that, 
on  balance,  it  is  better  not  only  to  keep  the  functions  distinct  but 
also  to  have  them  clearly  appear  to  be  distinct. 

(c)  Issues  Related  to  Investigations  by  the  Judicial  Council 
Under  Section  8 


64.  Having  indicated  that  the  function  of  the  Judicial  Council 
should  remain  only  investigative,  there  are  certain  issues  related 
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to  its  investigative  functions  with  which  it  will  now  be  appropriate 
to  deal. 

(i)  Public  Access  to  Proceedings  before  the  Judicial  Council 

65.  Section  8(4)  states,  in  part:  "The  proceedings  of  the  Judicial 
Council  shall  not  be  public."  Because  I  have  recommended  that  the 
Judicial  Council's  functions  remain  investigative  only,  I  am  quite 
firm  in  recommending  that  its  proceedings  should  not  be  public.  To 
me  anything  else  would  be  unthinkable  for  the  result  might  well  be  to 
destroy  the  reputation  and  utility  of  a  judge  whose  conduct  is  found 
to  be  without  fault  and  thus  to  harm  the  administration  of  justice. 

66.  Because  I  have  also  recommended  that  individuals  of  prominence, 
other  than  lawyers  and  judges,  should  be  appointed  to  the  Judicial 
Council,  I  am  satisfied  that  any  appearance  of  attempting  to  prevent 
public  scrutiny  of  the  proceedings  of  the  Judicial  Council  will  be 
removed.  Because  the  standards  to  which  judges  are  held  are  so 
high,  almost  any  allegation  against  a  judge  must  be  investigated  and 
addressed.  Therefore,  as  has  been  said,  there  are  many  complaints  of 
which  it  would  be  inappropriate  for  even  the  judge  to  be  aware.  Even 
when  the  allegations  are  more  serious  and  there  appears  to  be  some 
basis  for  them,  I  am  confident  that  it  is  still  more  appropriate  that 
the  Judicial  Council  be  able  to  carry  out  its  investigations  free 
from  the  glare  of  publicity,  or  at  least  there  should  be  nothing  in 
the  Act  to  oblige  the  Council  to  permit  public  access. 
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67«-^  I  would  go  further.  I  would  also  empower  the  Council  to 
prohibit  anyone  from  disclosing  any  information  with  respect  to 
proceedings  before  it.  This  would,  of  course,  be  designed,  inter 
alia,  to  prevent  witnesses  or  other  individuals  who  have  appeared 
before  the  Judicial  Council  from  disclosing  information.  Indeed, 
it  may  be  that  there  should  be  a  penalty  such  as  liability  for 
prosecution  and  a  fine,  if  there  is  such  disclosure.  Such  a  pro¬ 
vision  would  be  chiefly  in  terrorem  but  would  provide  a  sanction 
where  there  has  been  a  blatant  disregard  of  the  Council's  prohibition. 
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68.  The  Judges  Act  and  the  British  Columbia  Provincial  Court 
33 

Act  contain  virtually  identical  sections  which  address  the  problem. 
Section  40(5)  of  the  Judges  Act  states  as  follows: 

The  Council  may  prohibit  the  publication  of  any 
information  or  documents  placed  before  it  in  connection 
with,  or  arising  out  of,  an  inquiry  or  investigation  under 
this  section  when  it  is  of  opinion  that  such  publication  is 
not  in  the  public  interest. 


69.  It  appears  to  me  that  it  would  be  useful  to  add  this  subsection 
to  section  8  of  The  Provincial  Courts  Act.  In  addition,  the  words  "or 
disclosure  of"  might  be  added  after  the  words  "the  publication  of"  to 
make  clear  that  divulgence  by  any  means  may  be  prohibited. 


32.  R.S.C.  1970,  c.J-1,  s.  40,  as  amended  by  R.S.,  c.16  (2nd  Supp.), 
s.  10;  S.C.  1976-77,  c.  25,  s.  15(2). 

33.  S.B.C.  1975,  c.  57,  s.  16(5). 
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70.  —  Before  leaving  this  part,  it  is  to  be  noted  that  in  my 

conversations  with  members  of  the  Canadian  Daily  Newspaper  Pub- 
listers  Association,  there  appeared  to  be  agreement  that  proceedings 
before  the  Judicial  Council  should  be  private  and  should  not  be 
publicized  by  the  press.  This  agreement  to  some  extent  rested  on 
the  assumption  that  individuals  other  than  lawyers  and  judges 
would  be  appointed  under  section  7(l)(f)  of  the  Act  and  that,  in 
circumstances  where  an  inquiry  was  held,  it  would,  generally,  be 
held  in  public. 

71.  In  summary,  I  recommend  that  a  section  in  the  Act  stipu¬ 
lating  that  the  proceedings  of  the  Judicial  Council  shall  not  be 
public  should  be  retained.  Moreover,  there  should  be  a  section 
permitting  the  Council,  in  situations  where  it  deems  necessary, 

to  prohibit  the  publication  or  disclosure  of  any  information  or 
document  relating  to  its  proceedings,  and  there  should  be  liability 
for  prosecution  if  such  a  prohibition  is  breached. 

(ii)  Reports  of  the  Judicial  Council  of  the 
Disposition  of  Matters  before  it 

72.  Section  8(4)  of  The  Provincial  Courts  Act  states  as 
follows : 

The  proceedings  of  the  Judicial  Council  shall 
not  be  public,  but  it  may  inform  and  advise  the  Minister 
respecting  matters  that  it  has  investigated  or  reviewed. 
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Inflight  of  the  restrictions  that  I  recommend  be  put  on  the 
publication  of  any  information  with  respect  to  proceedings  of 
the_Judicial  Council,  it  is  appropriate  that  something  be  said 
with  respect  to  the  Judicial  Council  reporting  on  the  disposition 
of  matters  before  it. 

73.  Firstly,  in  every  case  where  the  Judicial  Council  has 
investigated  a  complaint  the  complainant  should  be  informed  of 
the  disposition  of  the  matter.  Similarly,  if  the  judge  is  already 
aware  of  the  investigation,  he  too  should  be  informed  of  the 
Council's  disposition  and  be  provided  with  a  copy  of  the  reasons, 
if  any,  therefor.  The  appropriate  section  should  so  provide. 

74.  Secondly,  it  is  obviously  both  necessary  and  desirable 
that  the  Judicial  Council  be  able  to  advise  the  Attorney  General 
of  its  disposition  of  a  complaint,  though,  as  has  been  said,  in 
many  instances  because  of  the  nature  of  the  complaint  and  the 
disposition  of  it,  no  report  will  be  required  or  will  be  desirable. 
Therefore,  the  section  in  the  present  Act,  section  8(4)  should 
continue  to  be  permissive  only.  If  the  Council  does  report  to  the 
Attorney  General,  the  judge  ought  to  be  provided  with  a  copy  and 
the  legislation  should  so  provide. 

‘75.  Thirdly,  it  should  be  made  clear,  by  legislation,  that 

the  Attorney  General  may  make  public  the  reports  that  he  receives 
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from  the  Judicial  Council,  or  portions  thereof,  but  only  if,  in 
his  opinion,  it  is  in  the  public  interest  to  do  so.  The  purpose 
of  the  section  would  be  to  ensure  that  despite  the  restrictions 
that  the  Judicial  Council  might  put  upon  disclosure,  the  Attorney 
General  would  not  be  barred  from  releasing  the  report  of  the 
Judicial  Council  or  portions  thereof.  For  example,  if  the  Judicial 
Council  in  a  report  did  recommend  an  inquiry,  it  is  likely  that  this 
would  have  to  be  disclosed  to  the  public.  However,  in  this  circum¬ 
stance  it  may  be  that  not  all  of. the  report  should  be  disclosed  in 
order  to  ensure  that  the  justice  conducting  the  inquiry  should  be 
completely  free  to  come  to  his  own  conclusions. 

76.  Of  course,  there  may  also  be  intermediate  stages  where  the 

Council  reports  but  does  not  recommend  an  inquiry.  However,  if  there 
have  been  sufficient  reports  of  the  circumstances  giving  rise  to  the 
allegations  and  there  is  general  knowledge  that  there  have  been  pro¬ 
ceedings  before  the  Judicial  Council,  it  may  be  that  the  judge 
himself  would  wish  the  report  released  to  the  public  since  it  may 
exonerate  him.  In  addition,  the  distribution  of  the  report  may 
do  much  to  explain  why  the  complaint  was  made  initially  and  why  it 
was  without  foundation,  or  at  least  why,  in  view  of  the  circumstances, 
it  may  be  reasonably  explained.  In  that  situation  the  Attorney 
General  may  decide  that  it  is  in  the  public  interest  to  release 
the- entire  report  and  it  should  be  clear  that  he  is  entitled  to  do  so. 
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(iii)  The  Public  Inquiries  Act,  section  8(5) 


77s—  Section  8(5)  of  The  Provincial  Courts  Act  states: 

The  Judicial  Council  has  all  the  powers  that 
may  be  conferred  upon  a  commissioner  under  The 
Public  Inquiries  Act. 

In  1971  there  was  enacted  The  Public  Inquiries  Act,  1971^super- 
seding  The  Public  Inquiries  Act  mentioned  in  section  8(5).  How¬ 
ever,  it  is  submitted  that  it  is  not  appropriate  for  Part  I  of  The 
Public  Inquiries  Act,  1971  to  be  applicable  to  investigations  under 
that  section.  Part  I,  section  4,  deals  with  the  circumstances  in 
which  a  hearing  should  be  public.  Since  it  has  already  been 
recommended  that  the  deliberations  of  the  Judicial  Council  should 

not  be  public,  section  4  is  clearly  not  appropriate.  Similarly, 
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section  6  dealing  with  a  stated  case  should  not  apply.  However, 
Part  II,  dealing  with  the  power  to  summon  witnesses,  may  be  useful. 

78.  Accordingly,  it  is  recommended  that  a  section  like  that 

7/: 

in  section  11(5)  of  The  Small  Claims  Courts  Act J  and  section  98(3) 


34.  S.O.  1971,  Vol.  2,  c.  49. 

35.  It  is  of  interest  that  The  Public  Inquiries  Act,  R.S.O.  1970, 
c.  379,  section  5,  which  formerly  applied  under  section  8(5) 
*of  the  Act,  also  provided  for  a  stated  case. 

•36.  R.S.O.  1970,  c.  439,  as  amended  by  The  Small  Claims  Courts 
Amendment  Act,  1977,  S.O.  1977,  c.  52. 
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of  Hie  Judicature  Act  be  enacted.  That  section  might  be  worded 

approximately  as  follows: 

The  Judicial  Council  has  all  the  powers  of  a 
Commission  under  Part  II  of  The  Public  Inquiries 
Act,  1971. 

79.  The  role  of  The  Public  Inquiries  Act,  1971  with  respect 

to  an  inquiry  held  under  section  4  of  The  Provincial  Courts  Act  is 
38 

discussed  below. 

(iv)  The  Rights  of  a  Judge  during  an  Investigation 

80.  Section  4(l)(b)  of  the  Act  makes  clear  that  a  judge  is 
to  be  accorded  certain  rights  during  an  inquiry  under  section  4(2) 
of  the  Act.  However,  the  judge,  during  an  investigation  by  the 
Judicial  Council,  is  not  given  any  specific  rights.  Certainly,  as 
a  matter  of  practice,  the  judge  has  always  been  accorded  the  right 
to  counsel  at  any  stage  of  the  investigation.  Moreover,  in  those 
situations  when  the  Council  did  hear  viva  voce  evidence  the  judge 
was  always  permitted  full  rights  of  cross-examination  and  the  right 
to  call  his  own  witnesses. 


37.  R.S.O.  1970,  c.  228,  as  amended  by  The  Judicature  Amendment  Act , 
1975,  S.O.  1975,  c.30.  The  relevant  portions  of  both  section  11(5) 
i  of  The  Small  Claims  Courts  Act  and  section  98(3)  of  The  Judicature 
Act  are  virtually  identical.  Section  98(3)  of  The  Judicature  Act, 
m  part,  states  as  follows: 

.  .  .  and  a  judge  so  appointed  has,  for  that  purpose,  the  powers 
of  a  commission  under  Part  II  of  The  Public  Inquiries  Act,  1971 
which  Part  applies  to  such  inquiry  as  if  it  were  an  inquiry 
under  that  Act. 
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See  infra  at  p.  58. 
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81.  From  what  I  have  said  herein,  I  am  reluctant  to  recommend 
anything  that  may  encumber  the  investigation  or  in  any  way  lessen  the 
powers  of  the  Judicial  Council  to  be  completely  flexible  and  to  deter¬ 
mine  its  method  of  proceeding  in  each  instance.  For  that  reason  I 
have  never  favoured  enacting  specific  rules  of  procedure  applicable 
to  such  investigations.  Similarly,  I  would  not  wish  by  the  addition 
of  any  section  relating  to  counsel,  cross-examination  and  witnesses, 
to  indicate  that  every  time  a  judge  is  asked  to  answer  a  query  from 
the  Judicial  Council  he  must  immediately  seek  legal  advice,  and  begin 
to  prepare  a  "case”.  On  the  other  hand,  I  can  readily  understand  that 
judges  may  wish  to  be  clear  about  their  rights  in  these  circumstances, 
providing  there  is  any  need,  in  a  particular  instance,  to  notify  them 
that  the  Judicial  Council  is  investigating  a  complaint.  Therefore,  if 
such  a  section  is  thought  necessary,  the  following  language  may  be 
appropriate: 

During  an  investigation,  if  the  judge  is  notified 
of  the  investigation,  he  shall  have  the  right  to  be 
heard  by  himself  or  his  counsel,  to  cross-examine 
witnesses,  if  any,  and  to  produce  evidence  on  his  own 
behalf. 

(v)  Resignation  of  the  Judge:  section  6 

82.  Section  6  of  the  present  Act  provides  as  follows: 

A  judge  may  at  any  time  resign  his  office  in 
writing,  signed  by  him  and  delivered  to  the  Minister. 
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OiThe  face  of  it  the  section  indicates  that  a  judge  could  resign 

his  office  at  any  time.  Such  a  resignation  might  have  the  effect 

of ending  an  investigation  or  inquiry  since  it  appears  that  either 

can  only  be  proceeded  with  if  the  judge  is  actually  still  in  office. 

There  may  be  situations,  however  rare,  where  it  would  be  in  the 

public  interest  to  continue  with  the  investigation  or  inquiry  in 

order  to  ascertain  the  relevant  facts  with  respect  to  an  allegation, 

particularly  one  involving  more  than  simply  the  conduct  of  the 
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particular  judge.  Therefore,  there  ought  to  be  some  means  of 
ensuring  that  an  investigation  or  inquiry  can  continue  when  it  is 
in  the  public  interest  that  it  should  do  so.  To  achieve  this,  it 
is  suggested  that  section  6  be  amended  to  state  that  the  resignation 
only  takes  effect  upon  the  acceptance  thereof  by  the  Attorney 
General.  The  effect  of  this  would  be  that,  in  the  unusual  circum¬ 
stances  referred  to,  the  Attorney  General  could  ensure  the  continu¬ 
ance  of  the  investigation  or  inquiry  by  refusing  to  accept  the 
resignation  of  the  judge  until  the  investigation  or  inquiry  was 
completed.  If  such  a  change  was  made  perhaps  similar  changes  ought 
to  be  made  with  respect  to  judges  of  the  Small  Claims  Courts  and 
Masters. 


(vi)  Counsel  and  Secretary  to  the  Council 


83.  Until  recently,  whenever  the  Council  required  a  lawyer  to 


39.  There  is  some  precedent  for  such  a  situation.  In  Inquiry  re 
Bannon,  footnote  1,  supra.  Magistrate  Bannon  tendered  his 
resignation  just  as  the  hearing  was  about  to  begin.  No  problem 
arose,  however,  because  Magistrate  Bannon  expressly  consented 
to  the  inquiry  continuing.  His  letter  of  resignation  is 
reproduced  at  pp.  7-8  of  that  report . 
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assist  ^t  in  its  investigations,  it  sought  the  assistance  of  an 
individual  from  the  Ministry  of  the  Attorney  General,  usually  someone 
engaged  in  civil  litigation.  I  know  that  you  have,  in  passing,  indicated 
to  me  your  concern  with  this  practice.  On  balance,  I  think  it  would  be 
better,  again  not  only  for  independence  but  for  the  appearance  of 
independence,  for  some  individual  in  private  practice  to  assist  the 
Council  whenever  it  is  necessary.  In  saying  this,  there  is,  of  course, 
no  reflection  on  the  lawyers  from  the  Ministry  of  the  Attorney  General 
who  have  been  counsel  to  the  Council  in  the  past.  They  haye  always 
performed  admirably  and  with  integrity. 

84.  However,  I  do  not  think  that  the  matter  of  who  should  be 
counsel  should  have  to  be  a  matter  for  statutory  enactment  but  rather 
for  decision  by  the  Judicial  Council.  As  I  have  said,  recently  the 
practice  of  obtaining  the  assistance  of  lawyers  from  the  Ministry  of 
the  Attorney 'General  has  ceased.  Moreover,  the  members  of  the  Judicial 
Council  have  indicated  to  me  that  they  are  in  agreement  that,  when  the 
assistance  of  counsel  is  necessary,  counsel  should  be  individuals  in 
private  practice. 

85.  A  permanent  secretary  to  the  Council  would  also  be  very 
useful.  He  or  she  could  gTeatly  assist  the  Chairman  in  the  day  to 
day  business  of  the  Council,  particularly  dealing  initially  with 
cofaplaints.  This  is  especially  true  if  complaints  are  of  a  minor 
natureor  clearly  outside  the  jurisdiction  of  the  Council,  for  example, 
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where  S'  disgruntled  litigant  complains  only  of  the  disposition  of 
the  case.  Formerly,  law  clerks  to  the  Court  of  Appeal  have  assisted 
the  Council.  They,  too,  performed  very  well  but  their  service  was, 
of  course,  limited  by  the  brief  period  during  which  they  served  as 
law  clerks  and  by  the  pressure  of  their  other  duties.  Recently, 
the  assistant  to  the  Chief  Justice  of  the  High  Court,  Mr.  Boris 
Krivy,  has  been  serving  as  Secretary  to  the  Judicial  Council.  His 
doing  so  has  given  more  permanence  to  the  position.  However,  I  do 
think  there  should  be  specific  provision  for  a  secretary  in  the  Act. 

86.  In  addition  there  may  be  need  from  time  to  time  for  the 
Council  to  engage  the  assistance  of  certain  other  individuals,  for 
example,  accountants, to  aid  in  its  investigations.  This  will  probably 
not  occur  frequently  but  there  should  be  provision  in  the  statute 
permitting  this. 

87.  Section  7(2)  of  the  Act  does  provide  as  follows: 

Such  officers  and  employees  of  the  Judicial 
Council  as  are  considered  necessary  shall  be 
appointed  under  The  Public  Service  Act. 

However,  it  may  be  straining  the  meaning  of  that  section  to  have  it 

authorize  all  the  matters  that  have  just  been  discussed,  especially 

when  the  services  of  certain  individuals  such  as  counsel,  and 

accountants,  are  required  only  on  a  specific  occasion. 

4- 

r  40 

88.  Section  39(7)  of  the  Judges  Act  is  broader  in  its 


40.  R.S.C.  1970,  c.J-1,  as  amended  by  R.S. ,  c.  16  (2nd  Supp.)  s.  10; 
S.C.  1976-77,  c.  25,  s.  15(2). 
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wording  and  is  designed,  I  think,  to  permit  the  Council  freedom  to 
engage  the  services  of  any  individual,  on  any  basis,  as  it  considers 
necessary.  Section  39(7)  states  as  follows: 

The  Council  may  engage  the  services  of  such 
persons  as  it  deems  necessary  for  carrying  out 
its  objects  and  duties,  and  also  the  services  of 
counsel  to  aid  and  assist  the  Council  in  the 
conduct  of  any  inquiry  or  investigation  described 
in  section  31. 

89.  A  section  such  as  this  would  probably  be  preferable  to  the 

one  now  in  our  Act.  I  should  think  that  the  addition  of  ’’including 
a  secretary"  after  the  words  "objects  and  duties"  might  be  desirable 
in  order  to  make  clear  that  there  is  statutory  authority  for  the 
creation  of  such  a  position. 

(vii)  Powers  of  Reprimand  and  Exoneration 


90.  It  has  been  suggested  that  the  powers  of  the  Judicial 

Council  are  deficient  because  they  do  not,  on  the  one  hand,  make 
provision  for  the  Judicial  Council  to  reprimand  a  judge  when  it  is 
concluded  that  the  circumstances  warrant  and,  on  the  other  hand,  do  not 
provide  for  exoneration  when  the  judge’s  conduct  has  been  held  to  be 
blameless.  In  your  letter  to  me  of  November  29,  1977  asking  me  to 
undertake  this  review  of  the  Act  you  made  specific  reference  to  the 
power  to  reprimand: 

_  It  would  appear  that  the  Council  does  not  possess 

any  powers  of  reprimand  and,  in  result,  the  options  which 
are  open  to  the  Council  in  dealing  with  allegations  of 
improper  judicial  conduct  involve  taking  no  action  at  all 
or  recommending  a  full-scale  enquiry  which  may  lead  to 
removal . 
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91.  I  must  respectfully  say  that  I  am  not  entirely  certain 

that  this  is  a  completely  correct  interpretation  of  the  Act.  Section 

8(1) (c)  states  that  the  Judicial  Council  is  empowered: 

...  to  take  such  action  to  investigate  complaints 
as  it  considers  advisable  including  the  review 
thereof  with  the  judge  where  appropriate,  and  to 
make  such  recommendations  to  the  Minister  with 
respect  thereto  as  it  sees  fit.  (Emphasis  added.) 

92.  It  seems  to  me  that  the  emphasized  words  permit  the  Council 
a  wide  discretion  as  to  what  sort  of  report  and  what  kind  of  recommenda¬ 
tions  it  makes  to  the  Attorney  General,  in  addition  to  its  power  to 
recommend  an  inquiry  under  section  4.  Certainly,  I  think  the  Council 
could  make  very  clear  in  its  report  that  it  was  dissatisfied  with  the 
conduct  of  a  judge,  even  though  clearly  indicating  that  the  nature  of 
the  conduct  was  not  something  that  necessitated  an  inquiry  or  did  not, 
in  any  event,  warrant  removal.  If,  in  particular  circumstances,  there 
was  a  reason  why  the  public  ought  to  know  of  the  Council's  disposition 
of  the  investigation  and,  particularly,  its  dissatisfaction  with  the 
judge's  conduct,  this  could  be  achieved  by  making  the  Council's  report 
or  portions  thereof  public. 

93.  Conversely,  it  is  within  the  Council's  power  to  make 
clear  it  has  concluded  the  judge's  conduct  was  entirely  blameless,  if 
the  circumstances  lead  to  that  result.  Again,  if  the  situation  warrants, 
the  Attorney  General  can  make  this  known  to  the  public  by  releasing  the 
report,  or  excerpts  therefrom,  to  the  public. 
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94.  Because  it  is  central  to  this  report  that  the  Council's 
functions  remain  recommendatory  and  are  clearly  seen  to  be  so,  I  do 

not  think  it  should  be  given  express  powers  of  reprimand  or  exoneration. 

I  do  think  that  the  Council's  disapproval,  or  conversely,  its  conclusion 
that  the  judge's  conduct  is  blameless  can  be  conveyed  clearly  through 
the  language  that  it  uses  in  its  report  to  the  Attorney  General. 

95.  For  the  reasons  stated  I  would  not  recommend  that  express 
powers  be  given  to  the  Judicial  Council  to  reprimand  a  judge. 

(viii)  Costs 

96.  I  am  persuaded  that  the  Judicial  Council  should  be  empowered 

to  pay  the  costs  of  the  judge,  including  costs  of  counsel,  or  a  part 

thereof,  that  have  been  incurred  because  of  an  investigation  of  a 

complaint  against  the  judge.  The  relevant  Manitoba  legislation  has 

41 

a  provision  for  the  awarding  of  costs.  The  standard  required  of 
judges  is  very  high.  Therefore,  it  may  be  necessary  for  them  to 
participate  in  an  investigation  because  of  conduct  that,  for  an 
ordinary  individual,  would  never  be  the  subject  of  serious  scrutiny. 

When  the  Council  concludes,  after  investigation,  that  further  action 
with  respect  to  the  matter  is  unnecessary,  it  should  have  the  discretion 
especially  if  it  concludes  that  the  complaint  was  frivolous  or  ground¬ 
less,  to  order  the  costs  incurred  by  the  judge,  or  a  portion  thereof, 


41.  The  Provincial  Judges  Act,  S.M.  1972,  c.  61,  Cap.  230,  s.  7(9). 
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paid  out  of  public  funds. 

97.  Moreover,  in  a  situation  where  the  complaint  is  not 

serious  but  the  Council  is  nevertheless  dissatisfied  with  the 
conduct  of  the  judge,  its  ability  to  refuse  to  pay  the  judge's 
costs  would  provide  a  tangible  means  for  the  expression  of 
disapproval. 


(ix)  Report  to  Judges  on  the  Investigations  Conducted 
by  the  Council 

98.  The  judges  with  whom  I  spoke  suggested  that  it  would  be 
useful  for  the  judges  if  the  Judicial  Council  could  from  time  to 

time  send  to  them  a  communication  of  its  activities  and,  in  particular, 
refer  generally  to  complaints  that  the  Judicial  Council  has  dealt  with 
during  the  period  covered  by  the  communication. 

99.  I  think  that  there  is  something  to  be  said  for  this 
suggestion.  I  agree  that  it  is  important  for  the  judges  to  have 
some  concrete  indication  of  the  high  standards  that  they  must  meet. 

At  the  same  time,  I  have  never  favoured  formulation  of  a  code  of  ethics. 
Its  terms  would  be  very  difficult  to  draft  and  the  results  would  be 
questionable:  if  it  were  too  specific  it  might  address  some  factors 
but  fail  to  take  account  of  others  equally  relevant  in  a  particular 
circumstance;  if  it  were  too  general  it  would  provide  very  little  guidance 
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in  resolving  an  actual  problem.  Mr.  Justice  Robins  has  stated  well 

A  7 

the  importance  of  each  matter  being  addressed  on  an  individual  basis: 

—  There  are  no  tests  of  misbehaviour  capable  of 
exact  definition.  Nor  are  there  standards  of 
judicial  conduct  which  admit  of  quantitative 
measurement,  liach  case  must  ultimately  depend 
on  the  nature  of  the  conduct,  all  the  facts 
surrounding  it,  its  effect  on  the  judge's 
ability  to  perform  his  official  duties,  and 
the  extent  to  which  it  has  impaired  public 
confidence  in  the  judge  and  in  the  administration 
of  justice.  As  in  so  many  issues  in  law  and 
ethics,  it  becomes  a  matter  of  degree,  a  question 
of  where  the  line  is  to  be  drawn. 


100.  Not  favouring  codes,  I  nevertheless  do  appreciate  the 

judges'  concerns  that  they  have  some  guidance  as  to  how  the  Judicial 
Council  views  various  matters.  The  Canadian  Judicial  Council,  under 
the  federal  Judges  Act,  has  established  a  practice  of  reporting  on  its 
activities  and  in  particular  outlining  the  complaints  with  which  it 
has  dealt. 


101.  I  would  submit  that  a  similar  undertaking  on  the  part  of 

the  Judicial  Council  could  be  helpful.  I  appreciate  that  the  identity 


42.  For  a  description  of  the  history  and  use  of  the  American  Bar 
Association's  Code  of  Judicial  Conduct  see  Armstrong,  "The  Code 
of  Judicial  Conduct"  (1972),  26  Southwestern  Law  Journal  708; 
see  also  Morrick,  footnote  23,  supra ,  at  p.  400. 

43.  Commission  of  Inquiry  re:  Provincial  Judge  Harry  J.  Williams 
(1978),  at  pp.  19-20;  see, too,  Inquiry  re:  the  Honourable  L.A. 

Landreville  (1966),  at  p.  92  et  seq.  wherein  the  Honourable  I.  C. 
Rand  discusses  at  some  length  the  nature  of  judicial  misconduct. 
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of  the  individual  complainants  and  judges  should  not  be  revealed. 
Indeed,  in  particular  instances  an  individual  complaint,  because 
of  its  nature,  might  not  be  reported,  or  at  least  not  fully  reported, 
because  to  do  so  would  reveal  the  identity  of  the  judge,  unless,  in 
the  circumstances,  the  identity  was  already  known.  As  always,  it 
would  be  a  matter  of  judgment.  If  this  is  done,  the  Attorney 
General  should  of  course  receive  a  copy. 

102.  However,  I  realize  what  I  am  saying  is  really  an 
administrative  matter  for  the  Judicial  Council.  The  Judicial 
Council  should  not  be  obligated  to  do  this.  Certainly  there 
appears  to  be  no  statutory  directive,  either  permissive  or  mandatory, 
in  the  federal  Judges  Act.  On  balance,  therefore,  I  simply  make  these 
remarks  in  the  belief  that  the  Judicial  Council  will  act  upon  this 
suggestion,  if  it  considers  it  an  appropriate  one. 

D.  Issues  Related  to  the  Inquiry:  section  4 

103.  As  I  have  already  tried  to  make  clear,  the  functions  of 
the  Judicial  Council  are  investigatory,  preliminary  and  recommendatory. 
However,  an  inquiry  under  section  4(2)  is  very  different  in  nature. 

Its  purpose  is  to  determine  whether,  in  the  particular  circumstances, 
after  formal  inquiry,  specific  allegations  have  been  established 
that  would  warrant  the  removal  of  an  individual  judge.  At  this 
point,  the  due  administration  of  justice  and,  indeed,  the  reputation 
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of  the  judge  require  that  there  be  a  full  and  complete  inquiry  to 
determine  whether  or  not  he  or  she  ought  to  continue  to  be  a  judge. 

In  addition,  I  believe  that  when  this  point  is  reached,  generally, 
the  inquiry  ought  to  be  a  public  one. 

1.  Conduct  of  the  Inquiry 

(a)  Number  of  Justices 

104.  I  note  section  4(2)  speaks  of  the  Lieutenant  Governor  in 

Council  appointing  "one  or  more  judges  of  the  Supreme  Court  .  .  .  ". 

To  avoid  any  problems  arising  through  disagreement  I  would  suggest 

that  it  be  stipulated  that  the  number  always  be  an  uneven  number. 

44 

Section  43(1)  of  The  Judicature  Act,  provides  that  the  Court  of 
Appeal  shall  hear  an  appeal  before  an  uneA^en  number  of  justices.  Of 
course  this  provision  is  only  necessary  where  more  than  one  justice 
is  appointed.  I  appreciate  that  usually  only  one  justice  is  appointed 
and  I  see  no  reason  to  deviate  from  that  practice. 

(b)  Rights  of  the  Judge 

105.  When  an  inquiry  is  ordered  by  the  Lieutenant  Governor  in 
Council  it  is  clear  that  the  continuance  of  the  judge  in  office  may 
be  placed  in  jeopardy.  Accordingly,  at  this  point  there  can  be  no 
doubt  that  he  should  be  accorded  full  rights  in  protecting  his 


44.  R.S.O.  1970,  c.  228. 
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reputation  and  interests  before  the  inquiry.  Certainly,  therefore, 

section  4(l)(b)  stipulating  certain  rights  that  the  judge  is  to  be 

accorded  at  the  inquiry  ought  to  be  retained.  It"  states  that  as  a 

condition  of  the  inquiry: 

the  judge  is  given  reasonable  notice  of  the  time 
and  place  for  the  inquiry  and  is  afforded  an  oppor¬ 
tunity,  by  himself  or  his  counsel,  of  being  heard 
and  cross-examining  the  witnesses  and  of  producing 
evidence  on  his  own  behalf. 

106.  In  addition,  however,  the  federal  legislation’ and  the 

legislation  of  several  of  the  provinces,  in  corresponding  sections, 

contain  requirements  that  the  judge  be  provided  with  a  minimum 

statement  of  the  specific  allegations  that  he  has  to  meet.  For 

example,  the  comparable  sections  indicate  that  the  judge  is  to  be 

45 

given  reasonable  notice  "of  the  subject  matter  of  the  inquiry"; 

46 

"of  .  .  .  the  matter  to  be  investigated";  "in  writing  stating 

47 

particulars  of  the  complaint". 


45.  Judges  Act ,  R.S.C.  1970,  c.  J-l,  s.  40(7),  as  amended  by  R.S. 
c7l6  (2nd  Supp) ,  s.  10;  S.C.  1976-77,  c.  25,  s.  15(2);  Provincial 
Court  Act,  S.B.C.  1975,  c.  57,  s.  16(6). 

46.  The  Provincial  Court  Act,  S.A.  1971,  c.  86,  s.  10(5) (a)  as 
amended  by  The  Provincial  Court  Amendment  Act,  1975,  S.A.  1975 
(2nd  sess.),  c.  74,  s.5. 

47.  The  Provincial  Judges  Act,  S.M.  1972,  c.  61,  Cap.  C230,  s.7(5), 
as  amended  by  The  Provincial  Judges  Amendment  Act,  S.M.  1977, 
c.  5,  s.  4. 
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107.  Such  phraseology  should  be  added  to  section  4(l)(b). 

The  judge,  at  this  point,  is  entitled  to  know,  in  a  formal  way,  at 
least  the  essence  of  the  allegations  that  he  must  meet.  Of  course, 
if  during  the  inquiry  other  matters  are  discovered  which  could 
constitute  sufficient  grounds  for  his  removal,  the  inquiry  ought 
not  to  be  prevented  from  exploring  these  simply  because  of  the 
statement  provided  concerning  the  original  allegations.  Presumably, 
the  inquiry  would  simply  adjourn,  if  necessary,  in  order  for  the 
judge  to  prepare  to  meet  these  new  grounds.  Certainly  in  the  past 
the  Order  in  Council  appointing  the  justice  to  make  an  inquiry  has 
stated  that  his  jurisdiction  was  generally  to  inquire  into  the 
judge's  ability  or  inability  to  perform  his  duties.  Nevertheless, 
before  the  commencement  of  the  inquiry,  the  judge  should  be  informed, 
at  least  at  that  point,  of  the  essence  of  the  complaint  against  him. 

(c)  The  Public  Inquiries  Act 

108.  Section  4(2)  of  The  Provincial  Courts  Act  states  as 
follows : 

For  the  purpose  of  making  an  inquiry  under 
subsection  1,  the  Lieutenant  Governor  in  Council 
may  appoint  one  or  more  judges  of  the  Supreme 
Court  who  shall  make  the  inquiry  and  report  thereon, 
and  a  judge  so  appointed  has  all  the  powers  that  may 
be  conferred  upon  a  commissioner  under  The  Public 
Inquiries  Act. 

48 

109.  As  has  been  discussed.  The  Public  Inquiries  Act,  1971 


48.  S.O.  1971,  Vol.  2,  c.  49. 
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is  now  the  relevant  legislation.  However,  unlike  its  application  to 
proceedings  before  the  Judicial  Council,  it  is  appropriate,  with 
respect  to  an  inquiry,  that  Part  I  of  the  Act  apply.  In  particular, 
section  4  dealing  with  public  access  to  the  inquiry  ought  to  be 
applicable.  Section  4  states  as  follows: 

All  hearings  on  an  inquiry  are  open  to  the  public 
except  where  the. commission  conducting  the  inquiry  is 
of  the  opinion  that, 

(a)  matters  involving  public  security  may  be 
disclosed  at  the  hearing;  or 

(b)  intimate  financial  or  personal  matters  or 
other  matters  may  be  disclosed  at  the  hearing 
that  are  of  such  a  nature,  having  regard  to 
the  circumstances,  that  the  desirability  of 
avoiding  disclosure  thereof  in  the  interest 
of  aiiy  person  affected  or  in  the  public 
interest  outweighs  the  desirability  of  adhering 
to  the  principle  that  hearings  be  open  to  the 
public, 

in  which  case  the  commission  may  hold  the  hearing  con¬ 
cerning  any  such  matters  in  camera. 


110.  The  recommendation  that  is  sought  to  be  made  is  this. 

Generally,  the  assumption  at  this  point  is  that  the  inquiry  will 
be  held  in  public.  However,  there  may  be  circumstances  that  will 
dictate  that  some,  or  even  all,  of  it  should  not  be  public.  It 
appears  that  section  4  permits  precisely  that  decision  to  be  made. 
Moreover,  I  should  think  that  the  justice  holding  the  inquiry  is 
the  one  who  ought  to  make  the  decision  after  he  is  apprised  by 
all  counsel  of  the  relevant  circumstances. 


111. 


There  are,  of  course,  alternatives.  Section  10(4) 
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of  the  Alberta  legislation  stipulates  that  an  inquiry  should  be 

49 

in  private  and  the  results  thereof  should  not  be  made  public. 

On  the  other  hand,  the  federal  and  British  Columbia  legislation 
contain  similar  provisions  that  stipulate  that  the  inquiry  may  be 
held  in  public  or  private  but  that  the  Minister  (federal)  or  the 
Lieutenant  Governor  in  Council  (British  Columbia)  may  order  the 
inquiry  to  be  held  in  public. ^  I  recognize  these  as  alternatives 
but,  on  balance,  it  is  recommended  that  section  4  of  The  Public 
Inquiries  Act,  1971  be  operative  and  that  the  justice  conducting 


49.  See  The  Provincial  Court  Act,  S.A.  1971,  c.  86,  s.  10(4)  as 
amended  by  The  Provincial  Court  Amendment  Act,  1975,  S.A. 

1975  (2nd  sess.),  c.  74,  s.  5  which  states  as  follows: 

An  inquiry  held  under  this  section  shall  be 
held  in  private  and  the  results  of  the  inquiry  shall 
not  be  made  public. 

50.  Provincial  Court  Act,  S.B.C.  1975,  c.57,  s.  16(4)  which 
states  as  follows: 

An  inquiry  shall  be  held  in  public  where  so 
ordered  by  the  Lieutenant  Governor  in  Council  but 
otherwise  it  may  be  held  in  private  or  in  public  as 
the  council  considers  appropriate. 

Judges  Act,  R.S.  c.J.-l,  s.  40(6)  as  amended  by  R.S.,  c.  16 
(2nd  supp.),  s.  10;  S.C.  1976-77,  c.  25,  s.  15(2)  which 
states  as  follows: 

An  inquiry  or  investigation  under  this  section  may 
be  held  in  public  or  in  private,  unless  the  Minister  of 
Justice  of  Canada  requires  that  it  be  held  in  public. 
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the  inquiry  be  responsible  for  deciding  whether  the  inquiry,  or 
parts  thereof,  should  not  be  public. 

112.  With  respect  to  the  question  of  whether  the  inquiry 
should  be  public  or  private  one  matter  remains.  If  it  is  decided 
that  the  inquiry,  or  parts  thereof,  are  to  be  private,  it  appears 
to  follow  that  the  justice  ought  to  be  empowered  to  prohibit 
publication  of  disclosure  of  any  information  or  documents  placed 
before  the  inquiry.  The  actual  details  of  such  a  provision  have 
already  been  discussed  in  the  context  of  investigations  by  the 
Judicial  Council. ^  Such  a  provision  should  be  available  for  use 
in  the  infrequent  circumstances  in  which  it  may  be  necessary. 

113.  The  presence  of  section  4  in  Part  I  of  The  Public 
Inquiries  Act,  1971  is  not  the  only  reason  why  that  Part  ought 
to  be  applicable  to  the  inquiry.  Part  I  also  contains  section  6 
dealing  with  the  provisions  for  stating  a  case  to  the  Divisional 


51.  See  supra,  at  p.  40. 
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Court.  It  is,  I  believe,  consistent  with  what  I  have  said  with 
respect  to  the  nature  of  an  inquiry  and  the  rights  of  a  judge  before 
it  that  the  judge  ought  to  be  able  to  question  the  conduct  of  an 
inquiry  by  means  of  a  stated  case. 

114.  Part  I  also  contains  section  5  which  provides,  firstly, 

a  means  whereby  persons  with  sufficient  interest  may  participate 
in  the  inquiry  (subsection  1)  and,  secondly,  a  means  of  protecting 
persons  from  a  finding  of  misconduct  on  their  part  unless  they  have 


52.  Section  6  states  as  follows: 

(1)  Where  the  authority  to  appoint  a  commission  under  this 
Act  or  the  authority  of  a  commission  to  do  any  act  or  thing 
proposed  to  be  done  or  done  by  the  commission  in  the  course 
of  its  inquiry  is  called  into  question  by  a  person  affected, 
the  commission  may  of  its  own  motion  or  upon  the  request  of 
such  person  state  a  case  in  writing  to  the  Divisional  Court 
setting  forth  the  material  facts  and  the  grounds  upon  which 
the  authority  to  appoint  the  commission  or  the  authority  of 
the  commission  to  do  the  act  or  thing  are  questioned. 

(2)  If  the  commission  refuses  to  state  a  case  under  sub¬ 
section  1,  the  person  requesting  it  may  apply  to  the  Divisional 
Court  for  an  order  directing  the  commission  to  state  such  a 
case. 

(3)  Where  a  case  is  stated  under  this  section,  the  Divisional 
Court  shall  hear  and  determine  in  a  summary  manner  the  question 
raised. 

(4)  Pending  the  decision  of  the  Divisional  Court  on  a  case 
under  this  section,  no  further  proceedings  shall  be  taken  by 
the  commission  with  respect  to  the  subject  matter  of  the  stated 
case  but  it  may  continue  its  inquiry  into  matters  not  in  issue 
in  the  stated  case. 

For  a  recent  case  dealing  with  this  section  see  Re  Bortolotti  and 
Ministry  of  Housing  et  al  (1977),  15  O.R.  (2d)  617,  76  D.L.R.  [3d) 
408  (C.A.). 


• 
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been  afforded  certain  protections  (subsection  2) .  Since  the  inquiry 
may  very  well  involve  scrutinizing  the  behaviour  of  other  persons  and 
other  persons  may  very  well  have  a  "substantial  and  direct  interest  in 
the  subject  matter  of  the  inquiry",  I  believe  section  5  should  also  be 
applicable. 

115.  Having  concluded  that  both  Parts  I  and  II  ought  to  be 
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applicable  to  an  inquiry,  I  refer  again  to  section  11(5)  of  The 
Snail  Claims  Courts  Act^  and  section  98(3)  of  The  Judicature  Act.^ 


53.  Section  5  provides  as  follows: 

(1)  A  commission  shall  accord  to  any  person  who 
satisfies  it  that  he  has  a  substantial  and  direct 
interest  in  the  subject  matter  of  its  inquiry  an 
opportunity  during  the  inquiry  to  give  evidence  and 
to  call  and  examine  or  to  cross-examine  witnesses 
personally  or  by  his  counsel  on  evidence  revelant  [sic] 
to  his  interest. 

(2)  No  finding  of  misconduct  on  the  part  of  any 
person  shall  be  made  against  him  in  any  report  of  a 
commission  after  an  inquiry  unless  that  person  had 
reasonable  notice  of  the  substance  of  the  misconduct 
alleged  against  him  and  was  allowed  full  opportunity 
during  the  inquiry  to  be  heard  in  person  or  by  counsel. 

For  a  recent  case  dealing  with  section  5(1)  see,  Re  Royal  Commission 
on  Conduct  of  Waste  Management  et  al.  (1977)  17  OTRd  (2d)  207,  (Div. 

cry; 

54.  See  discussion,  supra,  at  p. 

55.  R.S.O.  1970,  c.  439,  as  amended  by  The  Snail  Claims  Courts  Amendment 
Act,  1977,  S.O.  1977,  c.  52. 


56.  R.S.O.  1970,  c.  228,  as  amended  by  The  Judicature  Amendment  Act,  1975, 
S.O.  1975,  c.  30,  s.  4. 
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116.  These  sections  correspond  to  section  4(2)  of  The 

Provincial  Courts  Act.  However,  these  sections  contain  language 

that  indicates  that  only  Part  II  of  The  Public  Inquiries  Act,  1971 

ought  to  be  applicable.  For  example,  section  98(3)  of  The  Judicature 

Act  states,  in  part,  as  follows: 

.  .  .and  a  judge  so  appointed  lias,  for  that  purpose, 
the  powers  of  a  commission  under  Part  II  of  The 
Public  Inquiries  Act,  1971  which  Part  applies  to 
such  inquiry  as  if  it  were  an  inquiry  under  that  Act. 

If  the  recommendation  in  this  part  is  adopted,  it  will  be  necessary 

to  amend  section  4(2)  of  The  Provincial  Courts  Act  to  make  clear  that 

both  Parts  I  and  II  of  The  Public  Inquiries  Act,  1971  should  be 

applicable  to  inquiries  conducted  under  section  4  of  The  Provincial 

Courts  Act.  It  appears  that  section  11(5)  of  The  Small  Claims  Courts 

Act  and  section  98(3)  of  The  Judicature  Act  will  also  have  to  be 

amended  to  make  the  corresponding  sections  in  those  Acts  conform  with 

the  amendments  in  The  Provincial  Courts  Act. 

2.  Suspension  of  a  Judge  Pending  an  Inquiry 

117.  The  relevant  legislation  of  several  of  the  provinces  contain 

provision  for  the  suspension  of  a  judge  during  or  pending  the  result 
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of  an  inquiry  or  even  during  an  investigation.  It  has  been  suggested 


57.  For  example,  Provincial  Court  Act  S.B.C.  1975,  c.  57,  s.  18(1); 

The  Provincial  Judges  Act,  S.M.T972,  c.61,  Cap.  C230,  s.  7(4.1) 
as  amended  by  The  Provincial  Judges  Amendment  Act,  S.M.  1977,  c.5, 
s.  3;  Provincial  Court  Act  R.S.P.E.I.  1974,  c.  P-24,  s.lO(l). 
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that  such  a  provision  should  be  included  for  the  purpose  of  an 
inquiry  or,  even,  that  the  Judicial  Council  should  have  a  power 
to  suspend  pending  the  disposition  of  an  investigation. 

118.  It  is  recognized  that  there  may  be  situations  where  it 
is  not  desirable  that  the  judge  sit  while  the  complaint  is  being 
disposed  of.  However,  it  will  be  recalled  that  section  10(3)  of 
The  Provincial  Courts  Act  of  Ontario  provides  that  the  Chief  Judge 
of  each  division  is  responsible  for  assigning  judges  for  hearings 
in  his  courts.  In  the  past  whenever  it  was  concluded  that  it  was 
undesirable  to  have  a  judge  sit  pending  the  disposition  of  a  complaint 
the  Chief  Judge  simply  did  not  assign  him  to  any  cases.  This  is  a  more 
informal  method  of  avoiding  the  difficulty  and  a  preferable  one. 
Suspension  of  a  judge  before  disposition  of  the  matter  may  carry  with 
it  an  unfortunate  connotation.  Simply  not  assigning  him  to  hear  any 
cases  would  seem  to  be  a  better  means  of  achieving  the  same  objective. 
Moreover  the  right  of  suspension  by  the  Council  would  dilute  the 
independence  of  a  judge  even  though  such  right  is  given  by  statute. 

119.  3.  Powers  of  the  Inquiry 


If,  at  the  conclusion  of  the  inquiry,  the  justice  conducting 
the  inquiry  concludes  that  the  judge's  conduct  has  fallen  below  an 
acceptable  level  should  there  be  alternatives  available  other  than 
simpTy  recommending  removal  from  office?  Should  there  be,  for  example, 
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a  pc5tfer  to  reprimand  formally  or  to  suspend  a  judge  for  a  certain 

period  of  time?  The  relevant  legislation  of  Manitoba  and  Prince 
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Edw*w=d  Island  provides  such  options.  Die  Provincial  Judges  Act 
of  Manitoba,  section  7(9),  states  as  follows: 

Disposition  of  complaint. 

The  Judicial  Council  after  holding  an  inquiry  may 

(a)  dismiss  the  complaint;  or 

(b)  suspend  the  judge;  or 

(c)  reprimand  the  judge; 
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The  Provincial  Court  Act  ~  of  Prince  Edward  Island,  section  10(6), 
states  as  follows: 

Where  the  report  of  the  judge  of  the  Supreme 
Court  confirms  that  the  judge  is  guilty  of  misbehaviour 
or  is  unable  to  perform  his  duties  properly,  the  judge 
of  the  Supreme  Court  shall  report  to  the  Lieutenant 
Governor  in  Council  and  shall  make  one  or  more  of  the 
following  recommendations: 

(a)  dismiss  the  complaint; 

(b)  reprimand  the  judge; 

(c)  recommend  that  the  judge  be  suspended  for 
a  determinate  period; 

(d)  recommend  that  the  judge  be  dismissed  from 
office;  or 

(e)  'withdraw  the  suspension  and  reinstate  the 
judge. 


120.  I  recognize  the  provisions  contained  in  these  sections  as 
very  real  alternatives  to  be  granted  to  an  inquiry  when  it  concludes 
that  the  judge's  conduct  has  fallen  short  of  the  required  standard 


58.  S.M.  1972,  c.  61,  Cap.  C230. 

59.  R.S.P.E. I.  1974,  c.  P-24. 
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and'yet  is  not  so  deficient  as  to  warrant  removal .  A  strong  case 
dould  be  made  for  providing  an  inquiry  with  such  options.  As  I 
menfc*oned  earlier,  you,  sir,  have  also  raised  the  possibility  of 
such  alternatives,  albeit  in  the  context  of  the  functions  of  the 
Judicial  Council. ^  Nevertheless,  the  reality  may  be,  of  course, 
that  once  a  judge  has  been  officially  reprimanded  or  suspended  his 
usefulness  as  a  judge  is  seriously  imperilled  and  therefore  the 
inquiry  should  have  only  the  alternative  of  recommending  either 
that  he  should  or  should  not  be  removed.  On  the  other  hand,  some 
criticism  of  the  judge's  conduct  •  can  always  be  expressed,  in  varying 
degrees  depending  on  his  shortcomings,  in  the  report  of  the  inquiry 
without  the  justice  recommending  the  judge's  removal  and  without  the 
legislation  providing  for  suspension  or  reprimand. 

121.  On  balance,  I  do  not  recommend  the  inclusion  of  such  a 

section.  However,  I  have  drawn  attention  to  some  existing  precedents 
in  case  it  is  concluded  that  such  provisions  ought  to  be  included. 

4 .  Right  of  Appeal 


122.  Should  there  exist  a  right  of  appeal  by  a  judge  from  a 

reconmendation  made  by  an  inquiry  that  he  be  removed?  Suppose,  for 
instance,  and  only  by  way  of  illustration,  that  the  justice  hearing 
the  inquiry  refused  to  permit  a  full  cross-examination  of  a  certain 


60.  Supra,  at  p. 


j 
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witness  or  reached  a  conclusion  on  insufficient  evidence,  or  no 
evidence  at  all.  Should  the  judge  be  able  to  have  recourse  to  the 
Cou£t  of  Appeal?  On  the  face  of  it  at  least,  an  argument  might  be 
made  that  the  matter  of  on  inquiry  may  have  such  drastic  consequences 
for  a  judge  that  he  ought  to  be  able  to  have  recourse  to  the  Court  of 
Appeal  in  the  appropriate  circumstances. 

123.  Statutory  precedent  does  exist  for  such  rights  of  appeal. 

61  62 

The  legislation  of  both  British  Columbia0  and  Manitoba0"  provides 
that  a  judge  may  appeal  a  decision  affecting  him.  For  example, 
section  20  of  the  Provincial  Court  Act  of  British  Columbia  states 

as  follows:^ 

A  judge  or  justice  recommended  for  removal  from 
office  may,  within  30  days  after  the  date  of  mailing 
to  him  or  personal  service  upon  him  of  the  notification 
of  the  recommendation,  appeal  the  recommendation  to  the 
Court  of  Appeal  on  any  issue  of  fact  or  law  in  the  same 
manner  as  an  appeal  to  that  court  from  the  Supreme  Court 
and  the  decision  of  the  Court  of  Appeal  on  an  appeal 
under  this  section  is  final. 

124.  Moreover,  if  Part  I  of  The  Public  ‘Inquiries  Act,  1971,  is, 
as  has  been  recommended,  made  to  apply  to  the  inquiry, the  conduct  of 
the  inquiry,  while  it  is  ongoing,  may  be  supervised  by  the  Divisional 


61.  Provincial  Court  Act,  S.B.C.  1975,  c.  37,  s.  20. 

62.  The  Provincial  Judges  Act,  S.M.  1972,  c.61,  Cap.  C230,  s.  7(11). 

63.  —The  reference  to  "justice"  in  the  section  refers  to  a  justice  of 

the  peace  to  whom  certain  provisions  of  the  Act  are  made  to 
apply. 
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Courts  It  might  be  argued  to  be  consistent  with  this  that,  if  at 
the  end  of  the  inquiry,  some  error  is  made  or  a  conclusion  wrongly 
arrived  at,  then  there  ought  to  be  a  means  of  correcting  the  error. 

125.  I  acknowledge  all  that  has  been  said.  Nevertheless,  upon 

analysis  of  the  true  nature  of  the  inquiry,  it  is  my  submission  that 
no  appeal  should  be  given.  After  all,  the  justice  holding  the  inquiry 
is  only  empowered  to  recommend  whether  or  not  a  judge  should  be  removed. 
To  my  mind,  it  would  be  inconsistent  to  allow  an  appeal  from  what  is 
only  a  recommendation.  It  is  the  Lieutenant  Governor  in  Council  who 
is  empowered  to  make  the  decision;  there  the  ultimate  decision  rests 
and  should  rest.  If  the  recommendaion  of  the  justice  who  held  the 
inquiry  is  not  to  be  followed  or  is  to  be  interfered  with  in  any  way 
it  is  not  for  the  Court  of  Appeal  to  do  so  but  rather  for  those  who 
must  make  the  final  decision.  I  therefore  do  not  recommend  that 
an  appeal  be  provided  for  in  the  Act. 

5.  Costs 

126.  For  reasons  similar  to  those  stated  above  in  the  context 

of  an  investigation  by  the  Judicial  Council, ^  I  believe  that,  in 
appropriate  circumstances,  an  inquiry  ought  to  be  able  to  order  that 
a  judge  be  compensated  for  the  costs,  or  a  portion  thereof,  incurred 
by  him  during  an  inquiry. 


64.  See  supra,  at  p.52. 
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__  6.  Report  of  the  Inquiry 

1 

127.  Section  4(3)  of  The  Provincial  Courts  Act  states  as  follows: 

An  order  removing  a  judge  from  office  under  this 
section  may  be  made  by  the  Lieutenant  Governor  in  Council 
and  the  order  and  the  report  of  the  inquiry  shall  be  laid 
before  the  Legislative  Assembly  if  it  is  in  session  or, 
if  not,  within  fifteen  days  after  the  commencement  of  the 
next  ensuing  session. 

128.  There  should  also  be  provisions  making  clear  that  the  Attorney 
General  may  release  the  report  of  the  inquiry,  or  a  portion  thereof,  if, 
in  his  opinion,  it  is  in  the  public  interest  to  do  so.  This  will  ensure 
that  the  public  can  have  access  to  the  report  in  the  situation  where  the 
inquiry  does  not  recommend  that  the  judge  be  removed,  unless  there  is 
compelling  reason  why  it  should  not  be  made  available.  There  should 
also  be  provision  that  the  judge  should  be  provided  forthwith  with  a  copy 
of  the  decision  and  the  order  for  his  removal  if  it  is  made. 


E.  Other  Issues 


1.  Extra-Judicial  Employment  of  Provincial  Court  Judges 


129.  Section  12  of  The  Provincial  Courts  Act  states: 

(1)  Subject  to  subsection  2,  unless  authorized 
by  the  Lieutenant  Governor  in  Council,  a  judge  shall 
not  practise  or  actively  engage  in  any  business,  trade 
or  occupation  but  shall  devote  his  whole  time  to  the 
_  performance  of  his  duties  as  a  judge. 
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(2)  A  judge,  with  the  previous  consent  of  the 
Minister,  may  act  as  arbitrator,  conciliator  or 
member  of  a  police  commission. 

130.  The  Honourable  J.  C.  McRuer,  in  his  report, ^  condemned 

the  extra-judicial  employment  of  Provincial  Court  judges.  In  particular 
he  concluded  that  it  was  inappropriate  for  Provincial  Court  judges  to  be 
members  of  Boards  of  Commissions  of  Police  or  to  be  labour  arbitrators. 

I  appreciate  fully  that  this  question  is  to  a  large  extent  a  matter  of 
policy  but,  for  my  part,  I  wish  to  align  myself  with  the  conclusions 
of  Mr.  McRuer.  Provincial  Court  judges  should  devote  themselves  fully 
to  the  administration  of  justice  in  their  courts.  It  is  not  desirable 
that  they  engage  in  any  other  employment.  This  is  particularly  so  with 
respect  to  Provincial  Court  judges  being  members  of  Police  Commissions 
when  those  same  judges  may  have  to  deal  with  police  officers  in  an 
entirely  different  capacity  in  their  courts. 

2.  Submissions  of  the  Provincial  Judges  Association 
(Criminal  Division) 


131.  Representatives  of  the  Provincial  Judges  Association 

(Criminal  Division)  made  representations  to  me,  both  orally  and  in 
writing,  that  were  of  great  assistance.  In  addition,  however,  they 
also  made  representations  on  matters  that  I  considered  clearly  beyond 
the  scope  of  my  review  of  The  Provincial  Courts  Act.  Many  of  these 


65.  The  McRuer  Report,  footnote  2,  supra ,  Vol.  2,  at  p.  542,  et  seq. 
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submissions  focused  on  such  matters  as  administration  of  the  courts, 
education  of  judges,  security  in  the  courts  and  budgetary  matters. 

While— i  do  not  think  it  would  be  appropriate  for  me  to  attempt  to 
assess  the  merits  of  their  submissions,  1  was  impressed  by  the 
sincerity  with  which  they  were  made.  I  can  only  suggest  that  at 
some  convenient  time  a  senior  member  of  your  Ministry  should  meet 
with  representatives  of  this  Association  to  consider  these  submissions. 
Perhaps  it  would  be  appropriate  to  meet  also  with  representatives  of  the 
Provincial  Judges  Association  (Family  Division)  with  respect  to  these 
matters. 


IV  Summary  of  Recommendations 

132.  The  following  is  a  summary  of  the  recommendations  found  in 

the  report.  The  only  points  dealt  with  are  those  that  it  is  recommended 
be  the  subject  of  statutory  amendment.  Therefore,  the  suggestions  that 
were  made  but  were  not  recommended  to  be  dealt  with  by  statutory  amendment 
are  not  listed  in  this  section.  Similarly,  those  matters  with  respect 
to  which  it  was  recommended  that  there  be  no  change  are  also  not  listed 
in  this  section. 

Appointment  of  Judges 

1.  All  judges  appointed  should  be  qualified  lawyers.  It  would 

be  preferable  that  they  have  some  minimum  amount  of  experience.  It  is 
suggested  that  prospective  appointees  be  members  of  any  bar  of  Canada 
for  five  years. 
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Grounds  for  Removal 


2.  *■— '  The  grounds  for  removal  of  judges  should  be  the  same  as  for 

federally  appointed  judges  with  the  exception  of  the  words  "age  or" 
found  in  subsection  2(a)  of  section  41  of  the  Judges  Act  which  should  be 
deleted  if  that  section  is  adopted  in  Ontario.  Similar  changes  should 
be  made  in  respect  of  judges  of  the  Small  Claims  Courts  and  masters  of 
the  Supreme  Court, 

Appointments  under  section  7(l)(f) 

3.  Section  7(l)(f)  of  the  present  Act  should  be  utilized  to 
appoint  prominent  and  distinguished  individuals,  other  than  judges  and 
lawyers,  to  the  Judicial  Council. 

Investigations  by  the  Judicial  Council 


4.  The  present  Act  should  be  amended  to  make  clear  that  the 
Judicial  Council  cannot  recommend  the  removal  of  a  judge  but  can  only 
recommend  that  an  inquiry  be  held  under  section  4(1)  of  the  Act,  if  it 
decides  that  such  an  inquiry  is  necessary. 

5.  The  present  Act  should  be  amended  to  make  clear  that  the 
Lieutenant  Governor  in  Council  cannot  order  an  inquiry  without  first 
having  had  the  Judicial  Council  deal  with  the  complaint. 
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6.  Section  8(1)  (b)  should  be  amended  to  incorporate  the  grounds 
set  ouT~ in  the  amended  section  4, 

7.  —  The  deliberations  of  the  Judicial  Council  should  be  private 
and  the  Council  ought  to  be  empowered  to  prohibit  anyone  from  disclosing 
any  information  with  respect  to  proceedings  before  it. 

8.  A  complainant  should  always  be  informed  promptly  of  the 
disposition  that  the  Judicial  Council  has  made  of  a  complaint  and,  if 
it  is  appropriate,  the  judge  also  should  be  informed. 

9.  If  the  Council  reports  to  the  Attorney  General  the  judge 
should  be  provided  with  a  copy  of  the  report.  The  Attorney  General 
ought  to  be  able  to  make  reports  of  the  Judicial  Council,  or  portions 
thereof,  public,  if,  in  his  opinion,  it  is  in  the  public  interest  to 
do  so. 


10.  The  Public  Inquiries  Act,  1971,  Part  II,  should  apply  to 
proceedings  before  the  Judicial  Council. 

11.  Section  6  of  The  Provincial  Courts  Act  should  be  changed  to 
make  a  judge’s  resignation  effective  only  after  it  has  been  accepted  by 
the  Attorney  General.  Similar  changes. ought  to  be  made  in  respect  of 
judges  of  the  Small  Claims  Courts  and  masters  of  the  Supreme  Court. 

12.  The  Act  should  be  amended  to  make  clear  that  the  Judicial 
Council  may  appoint  a  permanent  secretary  and  may  engage  the  sendees 
of  individuals,  including  counsel,  to  assist  it  in  its  investigations. 
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13.  In  appropriate  circumstances  the  Judicial  Council  should 
be  able  to  order  that  a  judge  be  compensated  for  the  costs,  or  a 
portion  thereof,  incurred  by  him,  during  an  investigation. 

The  Inquiry 

14.  Section  4(2)  of  the  Act  should  be  amended  to  stipulate  that 
if  more  than  one  justice  is  appointed  there  should  always  be  an  uneven 
number  of  justices  appointed. 

15.  Prior  to  the  commencement  of  the  inquiry,  the  judge  ought  to 
be  provided  with  a  brief  statement  of  the  complaint  that  has  been  made 
against  him.  For  this  purpose,  section  4(1)  (b)  of  the  present  Act 
should  be  amended. 

16.  The  Public  Inquiries  Act,  1971,  Parts  I  and  II,  should  apply 
to  an  inquiry.  Should  the  inquiry  not  be  public  the  justice  holding 
the  inquiry  should  be  empowered  to  prevent  anyone  from  disclosing  any 
information  with  respect  to  the  proceedings. 

17.  In  appropriate  circumstances,  an  inquiry  ought  to  be  able 

to  order  that  a  judge  be  compensated  for  the  costs,  or  a  portion  thereof, 
incurred  by  him  during  an  inquiry. 

18.  The  Attorney  General,  in  all  cases,  ought  to  be  able  to 
release  the  report  of  the  inquiry,  or  a  portion  thereof,  if,  in  his 
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opinion,  it  is  in  the  public  interest  to  do  so.  There  should  also 
be  provision  that  a  judge  be  provided  forthwith  with  a  copy 
of  the  decision,  and  the  order  for  his  removal  if  it  is  made. 


This  is  my  report. 


Honourable  G.  A.  Gale 


Dated  at  Toronto,  June  28,  1978. 
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CHAPTER  103 


An  Act  to  provide  for 
Provincial  Courts  and  Judges 


Assented  to  May  30tli,  196S 
Session  Prorogued  July  23rd,  196S 


TER  MAJESTY,  by  and  with  the  advice  and  consent  of 


JL  Jl  the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows: 


Interpre¬ 

tation 


1 .  In  this  Act 


(a)  "judge”  means  a  provincial  judge  appointed  under 
this  Act; 

( h )  "Judicial  Council”  means  the  Judicial  Council  for 
Provincial  Judges  established  under  section  7; 

( c )  "Minister”  means  the  Minister  of  Justice  and 
Attorney  General.  New. 

PART  I 


PROVINCIAL  JUDGES 


2.  The  Lieutenant  Governor  in  Council  on  the  reconi-  Appoint- 
mcndation  of  tne  Minister  may  appoint  such  provincial  judges  judges 
as  he  considers  necessary.  R.S.O.  1960,  c.  201,  s.  4  (1); 

1964,  c.  57,  s.  2,  amended. 

3.  — (1)  Every  judge  shall  take  and  subscribe  the  following  °ath 
oath  before  a  chief  judge  or  a  judge  designated  by  him: 


1. 


do  swear  that  1  will  truly  and  faithfully,  according  to  my  skill 
and  knowledge,  execute  the  several  duties,  powers  and  trusts 
of  the  Provincial  Courts,  so  help  me  God. 


and  also  the  oath  of  allegiance  as  required  by  The  Public^-SG-  19G0- 
Officers  Act. 

(2)  The  oath  of  office  and  oath  of  allegiance  shall  be^ths^ 
transmitted  forthwith  to  the  Inspector  of  Legal  Offices  and 
shall  be  filed  in  his  office.  R.S.O.  1960,  c.  226,  s.  6,  amended. 
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Removal 
for  cause 


Inquiry 


R.S.O. 1960, 
c.  'J23 


Order  for 
removal 


Retirement 


Idem 


Idem 


Re-appoint 

ment 


Resignation 


Judicial 

Council 

established 


4.  — (1)  A  judge  may  be  removed  from  office  before  attain¬ 
ing  retirement  age  only  for  misbehaviour  or  for  inability  to 
perform  his  duties  properly  and  only  if, 

(a)  the  circumstances  respecting  the  misbehaviour  or 
inability  are  first  inquired  into;  and 

(b)  the  judge  is  given  reasonable  notice  of  the  time  and 
place  for  the  inquiry  and  is  afforded  an  opportunity, 
by  himself  or  his  counsel,  of  being  heard  and  of  cross- 
examining  the  witnesses  and  of  producing  evidence 
on  his  own  behalf. 

(2)  For  the  purpose  of  making  an  inquiry  under  subsec¬ 
tion  !,  the  Lieutenant  Governor  in  Council  may  appoint  one 
or  more  judges  of  the  Supreme  Court  who  shall  make  the 
inquiry  and  report  thereon,  and  a  judge  so  appointed  has  all 
the  powers  that  may  be  conferred  upon  a  commissioner  under 
The  Public  Inquiries  Act. 

(3)  An  order  removing  a  judge  from  office  under  this  section 
may  be  made  by  the  Lieutenant  Governor  in  Council  and  the 
order  and  the  report  of  the  inquiry  shall  be  laid  before  the 
Legislative  Assembly  if  it  is  in  session  or,  if  not,  within 
fifteen  days  after  the  commencement  of  the  next  ensuing 
session.  R.S.O.  1960,  c.  227,  s.  3  (2-4),  amended. 

5.  —  (1)  Every  judge  shall  retire  upon  attaining  the  age  of 
sixty-five  years. 

(2)  Notwithstanding  subsection  1,  a  judge  appointed  as 
a  full-time  magistrate  after  the  1st  day  of  July,  19-11  and 
before  this  Act  comes  into  force  shall  retire  upon  attaining 
the  age  of  seventy  years. 

(3)  Notwithstanding  subsection  1,  a  judge  appointed  as  a 
full-time  magistrate  on  or  before  the  1st  day  of  July,  1941, 
shall  retire  upon  attaining  the  age  of  seventy-five  years. 

(4)  Upon  attaining  an  age  for  retirement  under  subsec¬ 
tion  1  or  2,  a  judge  may  be  re-appointed  to  hold  office  during 
pleasure  but  shall  not  hold  office  after  attaining  the  age  of 
seventy-five  years.  1961-62,  c.  76,  s.  1,  amended. 

G.  A  judge  may  at  any  time  resign  his  office  in  writing, 
signed  by  him  and  delivered  to  the  Minister.  New. 

7. —  (1)  The  Judicial  Council  for  Provincial  Judges  is 
established  and  shall  be  composed  of, 

(a)  the  Chief  Justice  of  Ontario; 


(b) 
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( b )  the  Chief  Justice  of  the  High  Court; 

(c)  the  chief  judge  of  the  Provincial  Courts  (Criminal 
Division); 

(d)  the  chief  judge  of  the  Provincial  Courts  (Family 
Division); 

(e)  the  Treasurer  of  the  Law  Society  of  Upper  Canada; 
and 

(/)  not  more  than  two  other  persons  appointed  by  the 
Lieutenant  Governor  in  Council. 

(2)  Such  officers  and  employees  of  the  Judicial  Council  as  stafr 
are  deemed  necessary  shall  be  appointed  under  The  Public 
Service  Act,  1961-62. 

(3)  A  majority  of  members  of  the  Judicial  Council  con-Quorum 
stitutes  a  quorum  and  is  sufficient  for  the  exercise  of  all  the 
jurisdiction  and  powers  of  the  Judicial  Council.  New. 

8.  —  (1)  The  functions  of  the  Judicial  Council  are,  Functions 

(a)  at  the  request  of  the  Minister,  to  consider  the  pro¬ 
posed  appointment  of  provincial  judges  and  make  a 
report  thereon  to  the  Minister;  and 

( b )  to  receive  complaints  respecting  the  misbehaviour  of 
or  neglect  of  duty  by  judges  or  the  inability  of  judges 
to  perform  their  duties,  and  to  hold  inquiries  in 
respect  thereof. 

(2)  An  inquiry  held  by  the  Judicial  Council  under  clause  £In<JuirleB 
of  subsection  1  shall  not  be  public. 

(3)  The  Judicial  Council,  after  holding  such  an  inquiry, ldom 
may  recommend  to  the  Lieutenant  Governor  in  Council  that 

an  inquiry  be  held  under  section  4.  New. 

9.  — (1)  Every  judge  has  jurisdiction  throughout  Ontario JuriEdlctlon 

and, 

(a)  shall  exercise  all  the  powers  and  perform  all  the 
duties  conferred  or  imposed  upon  a  provincial  judge 
by  or  under  any  Act  of  the  Legislature  or  of  the 
Parliament  of  Canada; 

(b)  has  all  the  power  and  authority  now  vested  by  or 
under  any  Act  of  the  Legislature  in  a  magistrate,  two 
justices  of  the  peace  sitting  together  or  a  juvenile  and 
family  court  or  a  judge  thereof; 


(c) 
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( c )  subject  to  subsection  2,  may  exercise  all  the  powers 
and  perform  all  the  duties  conferred  or  imposed  upon 
a  magistrate,  provincial  magistrate  or  one  or  more 
justices  of  the  peace  under  any  Act  of  the  Parliament 
of  Canada; 

( d )  is  ex  officio  a  justice  of  the  peace  and  commissioner 
for  taking  affidavits.  R.S.O.  1960,  c.  226,  s.  2  (2), 
amended. 

Idem 

(2)  A  judge  shall  not  exercise  the  powers  or  perform  the 
duties  conferred  or  imposed  upon  a  magistrate  under  Part  XVI 

o.9|i  (Can.)  °f  the  Criminal  Code  (Canada)  unless 


(a)  he  has  been  a  member  of  the  bar  of  one  of  the 
provinces  of  Canada  for  at  least  five  years; 

( b )  he  has  acted  as  a  provincial  judge  for  a  period  of  five 
years;  or 

(c)  he  was  acting  as  a  full-time  deputy  magistrate, 
magistrate  or  judge  of  the  juvenile  and  family  court 
immediately  before  this  Act  comes  into  force, 

and  he  is  so  designated  by  the  Lieutenant  Governor  in  Council. 

New. 

Chief 

judge 

10. —  (1)  The  Lieutenant  Governor  in  Council  may  appoint 
a  judge  as  chief  judge  of  the  Provincial  Courts  (Criminal 
Division)  and  a  judge  as  chief  judge  of  the  Provincial  Courts 
(Family  Division). 

Alternates 

(2)  The  Minister  may  designate  judges  to  act  in  the  place 
of  a  chief  judge  for  all  purposes  during  his  illness  or  absence. 

Duties 

(3)  Each  chief  judge  shall  have  general  supervision  and 
direction  over  arranging  the  sittings  of  his  courts  and  assigning 
judges  for  hearings  in  his  courts,  as  circumstances  require. 

Idem 

(4)  In  the  arrangement  of  the  courts  and  the  assignment  of 
judges  thereto,  regard  shall  be  had  to, 

(a)  the  desirability  of  rotating  the  judges;  and 

Senior 

judges 

( b )  the  greater  volume  of  judicial  work  in  certain  of  the 
counties  and  districts.  1960-61,  c.  57,  s.  4;  1967, 
c.  43,  s.  1,  part. 

11.  The  Minister  may  designate  a  judge  to  be  senior  judge 
of  such  Provincial  Courts  (Criminal  Division)  or  Provincial 
Courts  (Family  Division),  or  both  as  are  named  in  the  desig¬ 
nation.  New. 

12. 
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12. — (1)  Subject  to  subsection  2,  unless  authorized  by  the 
Lieutenant  Governor  in  Council,  a  judge  shall  not  practise 
or  actively  engage  in  any  business,  trade  or  occupation  but 
shall  devote  his  whole  time  to  the  performance  of  his  duties 
as  a  judge. 

(2)  A  judge,  with  the  previous  consent  of  the  Minister, Idem 
may  act  as  arbitrator,  conciliator  or  member  of  a  police 
commission.  R.S.O.  1960,  c.  226,  s.  10,  amended. 


A  ppUoation 
ot 


13.  The  Public  Authorities  Protection  Act  applies  to  judges 


in  the  same  manner  and  to  the  same  extent  as  it  applies  to  10l'° 

justices  of  the  peace,  without  limiting  any  other  defences 
available  to  judges  under  the  law  in  respect  of  acts  done  in 
the  execution  of  their  duties.  New. 

PART  II 

PROVINCIAL  COURTS  (CRIMINAL  DIVISION) 

14.  There  shall  be  in  and  for  every  county  and .  district  couVruL'ial 

a  court  of  record  to  be  styled,  [?ivis]onV 

(a)  in  counties,  the  “Provincial  Court  (Criminal  Divi¬ 
sion)  of  the  County  (or  United  Counties)  of  (naming 
the  county  or  united  counties)" ; 

(b)  in  The  Regional  Municipality  of  Ottawa-Carlcton, 
the  “Provincial  Court  (Criminal  Division)  of  The 
Regional  Municipality  of  Ottawa-Carleton”. 

( c )  in  districts,  the  “Provincial  Court  (Criminal  Divi¬ 
sion)  of  the  District  of  (naming  the  district)” , 

presided  over  by  a  judge.  New. 

15.  A  judge  shall  exercise  the  powers  and  perform  the 
duties  vested  in  him  as  a  magistrate,  provincial  magistrate 
or  one  or  more  justices  of  the  peace  under  section  9  sitting  in 
a  Provincial  Court  (Criminal  Division).  New. 

10.  The  judges  of  the  Provincial  Court  (Criminal  Divi- Sittinc9 
sion)  of  each  county  or  district  may  hold  sittings  at  any  place 
in  the  county  or  district  designated  by  the  chief  judge  of  the 
Provincial  Courts  (Criminal  Division).  New. 


PART  III 


PROVINCIAL  COURTS  (FAMILY  DIVISION) 

Pi 

17. — (1)  There  shall  be  in  and  for  every  county  and  district  c 
a  court  of  record  to  be  styled, 


Provincial 

Courts 

mily 


lvision) 


(a) 
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Jurisdiction 
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(a)  in  counties,  the  “Provincial  Court  (Family  Divi¬ 
sion)  of  the  County  (or  United  Counties)  of  (naming 
the  county  or  united  counties)" ; 

( h )  in  The  Regional  Municipality  of  Ottawa-Carleton, 
the  “Provincial  Court  (hamily  Division)  of  The 
Regional  Municipality  of  Ottawa-Carleton’’. 

(c)  in  d  istricts,  the  "Provincial  Court  (Family  Division) 
of  the  District  of  (naming  the  district)" , 

presided  over  by  a  judge.  New. 

(2)  Each  Provincial  Court  (Family  Division), 

(a)  is  a  juvenile  court  for  the  purpose  of  dealing  with 
juvenile  delinquents  so  soon  as  the  Juvenile  De¬ 
linquents  Act  (Canada)  is  proclaimed  in  force  in  the 
county  or  district  for  which  it  was  established,  and 
such  court  has  all  the  powers  vested  in  a  juvenile 
court  under  that  Act; 

(b)  has  power  to  try'  any  child  charged  with  an  offence 
against  the  laws  of  Ontario;  and 

(c)  has  power  to  deal  with  all  cases  where  jurisdiction 
is  conferred  by  anyr  Act  upon  a  juvenile  court  or  a 
judge  thereof  or  upon  a  juvenile  and  family  court  or  a 
judge  thereof  or  upon  a  Provincial  Court  (Family 
Division).  R.S.O.  1960,  c.  201,  s.  3,  amended. 

18.  A  judge  shall  exercise  the  powers  and  perform  the 
duties  vested  in  him  as  a  judge  of  the  juvenile  and  family 
court  under  section  9  sitting  in  a  Provincial  Court  (Family 
Division).  New. 

19.  The  judges  of  the  Provincial  Court  (Family  Divi¬ 
sion)  of  each  county  or  district  may  hold  sittings  at  any  place 
in  the  county'  or  district  designated  by  the  chief  judge  of  the 
Provincial  Courts  (Family  Division).  New. 

20.  The  officers  and  members  of  the  staff  of  a  Provincial 
Court  (Family  Division)  shall  act  in  accordance  with  the 
directions  of  the  presiding  judge  of  the  court.  R.S.O.  1960, 
c.  201,  s.  15  (2),  amended. 

21.  — (1)  A  detention  and  observation  home  may  be  estab¬ 
lished,  maintained  and  operated  as  a  part  of  a  Provincial 
Court  (Family  Division). 


(2) 
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(2)  The  superintendent  and  assistant  superintendent  of  a  statU3 
detention  and  observation  home  shall  be  deemed  to  be  officers 
of  the  court  of  which  the  home  is  a  part.  R.S.O.  1960, 
c.  201,  s.  6  (1,  3). 

22.  The  Minister  may  declare  any  place,  house,  home  or 
institution  a  detention  home  within  the  meaning  of  the 
Juvenile  Delinquents  Act  (Canada).  R.S.O.  1960,  c.  201,  ^  ioo’1952' 
s.  7  (1). 

23.  — (1)  A  diagnostic  clinic  may  be  established,  main- ^ponostlc 
tained  and  operated  as  part  of  a  Provincial  Court  (Family 
Division). 

(2)  Professional  persons  appointed  for  the  purposes  of  a  Professional 
diagnostic  clinic  shall  be  deemed  to  be  officers  of  the  court  status 
of  which  the  clinic  forms  a  part.  R.S.O.  1960,  c.  201,  s.  8, 
amended. 

24.  Every  probat  ion  officer  appointed  for  a  Provincial  Powers  of 

_  /t'  ■,  _ _  .  ...  ‘  ...  probation 

Court  (Family  Division)  lias,  while  acting  in  the  discharge  officers 
of  his  duties,  all  the  powers  of  a  police  constable.  R.S.O.  1960, 
c.  201,  s.  11  (2),  amended. 

25.  —  (1)  A  person  entitled  to  alimony  or  maintenance  aIldnonir 
under  a  judgment  or  order  of  the  Supreme  Court  or  a  surrogate  maintenance 
court  may  file  a  copy  of  the  judgment  or  order  in  the  Pro- 

vincial  Court  (Family  Division)  having  jurisdiction  where 

the  person  ordered  to  pay  the  alimony  or  maintenance  resides, 

and,  when  so  filed,  it  shall  be  enforced  in  the  same  manner  as 

an  order  made  in  that  court  under  The  Deserted  Wives'  and^-fD-  1960’ 

Children's  Maintenance  Act. 

(2)  A  person  entitled  to  maintenance  under  a  judgment  J"tt1c0rnpre‘ 
or  order  of  the  Supreme  Court  or  a  surrogate  court  within  the 
meaning  of  subsection  1  includes  a  child  entitled  to  main¬ 
tenance  under  the  judgment  or  order.  R.S.O.  1960,  c.  201, 
s.  20;  1967,  c.  43,  s.  2. 

2G. — (1)  The  Rules  Committee  of  the  Provincial  Courts  pru0!ce3d°rre 
(Family  Division)  is  established  and  shall  be  composed  of 
such  members  as  are  appointed  by  the  Lieutenant  Governor 
in  Council  who  shall  designate  one  of  the  members  as  chairman. 

(2)  A  majority  of  the  members  of  the  Rules  Committee  Quorum 
constitutes  a  quorum. 

(3)  Subject  to  the  approval  of  the  Lieutenant  Governor Rule3 
in  Council,  the  Rules  Committee  of  the  Provincial  Courts 
(Family  Division)  may  make  rules  regulating  any  matters 
relating  to  the  practice  and  procedure  of  the  courts,  including, 
without  limiting  the  generality  of  the  foregoing, 


(a) 
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Idem 


(a)  regulating  the  duties  of  officers  of  the  courts; 

( b )  regulating  the  costs  of  proceedings  in  the  courts; 

(c)  prescribing'nnd  regulating  the  proceedings  under  any 
Act  that  confers  jurisdiction  upon  the  courts  or  a 
judge  sitting  therein; 

(d)  governing  the  payment,  transfer  or  deposit  into,  or 
in,  or  out  of,  any  court  of  any  money  or  property, 
or  to  the  dealing  therewith; 

(e)  allowing  for  service  out  of  Ontario. 

(4)  Where  provisions  in  respect  of  practice  or  procedure 
are  contained  in  any  Act,  rules  may  be  made  adding  to  or 
modifying  such  provisions  to  any  extent  that  is  deemed 
necessary  for  the  equitable  despatch  of  the  business  of  the 
court  unless  that  power  is  expressly  excluded.  New. 


PART  IV 

GENERAL 

27. —  (1)  There  shall  be  a  clerk  for  each  Provincial  Court 
(Criminal  Division)  and  each  Provincial  Court  (Family  Divi¬ 
sion)  who  shall  act  under  the  direction  and  supervision  of  the 
judge.  New. 


?i^pCioryeesd  (2)  Such  officers,  clerks  and  employees  as  are  deemed  neccs- 
1961-62,  sary  shall  be  appointed  for  Provincial  Courts  under  The 
Public  Service  Act,  1961-62.  R.S.O.  1960,  c.  201,  s.  16  (1); 
1961-62,  c.  67,  s.  3  (1),  amended. 


Clerk 


c.  121 


Regulations  28. — (1)  The  Lieutenant  Governor  in  Council  may  make 

regulations, 

(a)  specifying  the  returns  to  be  made  by  judges  and 
chief  judges; 

(b)  providing  for  the  safe-keeping,  inspection  and  de¬ 
struction  of  books,  documents  and  papers  of  Provin¬ 
cial  Courts  and  judges; 

(c)  fixing  the  remuneration  of  judges; 

(d)  providing  for  the  benefits  to  which  judges  are 
entitled,  including, 


(i)  leave  of  absence  and  vacations, 
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(ii)  sick  leave  credits  and  payments  in  respect  cf 
such  credits, 

(iii)  pension  benefits  for  judges  and  their  widows 
and  surviving  children, 

and  for  the  transfer  or  other  disposition  of  benefits 
in  respect  thereof  to  which  persons  appointed  as 
judges  under  this  Act  were  entitled  under  The  Public 
Service  Act,  1961-62  or  The  Public  Service  Super-  ilsco.  ioco. 
animation  Act  at  the  time  of  their  appointment  under 
this  Act ; 

( e )  providing  for  the  appointment  and  employment  of 
stenographic  reporters  to  take  down  evidence  before 
judges,  and  fixing  their  fees,  expenses  and  other  forms 
of  remuneration ; 

(/)  prescribing  the  duties  of  chief  judges; 

(g)  prescribing  the  functions  of  and  providing  for  the 
management  of  detention  and  observation  homes, 
detention  homes,  and  diagnostic  clinics  under  this 
Act; 

(h)  prescribing  the  duties  of  the  officers  and  employees  of 
the  staffs  of  Provincial  Courts  or  of  any  class  of  such 
officers  or  members; 

(i)  providing  for  a  system  of  statistical  records  relating 
to  Provincial  Courts; 

(j)  respecting  any  matter  considered  necessary  or 
advisable  to  carry  out  effectively  the  intent  and  pur¬ 
pose  of  this  Act.  R.S.O.  1960,  c.  226,  s.  20  (1); 

R.S.O.  1960,  c.  201,  s.  21;  1964,  c.  57,  s.  5;  1967, 
c.  43,  s.  3,  amended. 

(2)  Any  regulation  made  under  subsection  1  may  be  general Idem 
or  particular  in  its  application.  R.S.O.  1960,  c.  226,  s.  20  (2), 
amended. 

29.  Every  action  or  proceeding  pending  before  a  deputy  tfon^r ua 
magistrate  or  magistrate  or  before  a  juvenile  and  family  court  r>r0<-eedim,R 
or  a  judge  thereof  on  the  day  this  Act  comes  into  force  is 
continued  in  the  Provincial  Court  for  the  county  or  district 
in  which  the  action  or  proceeding  was  taken,  and  shall  proceed, 
so  far  as  the  judge  considers  practicable,  in  accordance  with 
this  Act.  New. 


30.  The  following  Acts  are  repealed: 
1.  The  Magistrates  Act. 


2. 


R.S.O.  1960, 
c. 226; 
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X9G0-61, 
c.  61 ; 


1961-62, 
o.  76; 


1964,  o.  67; 


H.S.O.  I960, 
c.  201; 
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2.  The  Magistrates  Amendment  Act,  1960-61. 

3.  The  Magistrates  Amendment  Act,  1961-62. 

4.  The  Magistrates  Amendment  Act,  1964. 

5.  The  Juvenile  and  Family  Courts  Act. 


1968 
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1960-61. 
c .  4  2; 

6. 

The  Juvenile 
1960-61. 

and 

Family 

Courts 

A  mendment 

Act, 

J 

l 

1961-62, 
c.  67; 

7. 

The  Juvenile 
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A  mendment 

Act, 
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1961-62. 
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1964,  o.  51; 

8. 

The  Juvenile- 
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Act, 

1964. 
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1966, c. 76; 

9. 

The  Juvenile 
1966. 
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Amendment 

Act, 
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ment 

31.  This  Act  comes 

into  force  on 

a  day  to  be  named  by  the 

Lieutenant  Governor  by  his  proclamation. 


Short  title 


32.  This  Act  may  be  cited  as  The  Provincial  Courts  Act, 
196S. 
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CHAPTER  369 

The  Provincial  Courts  Act 


1«  In  thl-S  Act,  Interpre¬ 

tation 

(а)  “judge”  means  a  provincial  judge  appointed  under  this 
Act; 

(б)  “Judicial  Council”  means  the  Judicial  Council  for  Pro¬ 
vincial  Judges  referred  to  in  section  7 ; 

(c)  “Minister”  means  the  Minister  of  Justice  and  Attorney 
General.  19GS,  c.  103,  s.  1 ,  amended. 


PART  1 

PROVINCIAL  JUDGFS 

2.  The  Lieutenant  Governor  in  Council  on  the  recommenda-  Appomt- 
tion  of  the  Minister  may  appoint  such  provincial  judges  as  he  j^ges 
considers  necessary.  19GS,  c.  103,  s.  2. 

.  3. — (1)  Every  judge  shall  take  and  subscribe  the  following  Oath 
oath  before  a  chief  judge  or  a  judge  designated  by  him: 

I, . , 

do  swear  that  I  will  truly  and  faithfully,  accordin';  to  my  skill  and 
knowledge,  execute  the  several  duties,  powers  and  trusts  of  the 
Provincial  Courts,  so  help  me  God 

and  also  the  oath  of  allegiance  as  required  by  The  Public  Officers 

.  ,  J  RSO  1970, 

Ad.  c.  382 

(2)  The  oath  of  office  and  oath  of  allegiance  shall  be  transmit-  Filing  of 
ted  forthwith  to  the  Inspector  of  Legal  Offices  and  shall  be  filed  in  03th's 
his  office.  I9G8,  c.  103,  s.  3. 

4. — (1)  A  judge  may  be  removed  from  office  before  attaining  Removal 
retirement  age  only  for  misbehaviour  or  for  inability  to  perform  forcause 
his  duties  properly  and  only  if, 

(a)  the  circumstances  respecting  the  misbehaviour  or  in¬ 
ability  are  first  inquired  into;  and 

(b)  the  judge  is  given  reasonable  notice  of  the  time  and  place 
for  the  inquiry  and  is  afforded  an  opportunity,  by 
himself  or  his  counsel,  of  being  heard  and  of  cross- 
examining  the  witnesses  and  of  producing  evidence  on 
his  own  behalf. 
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RSO  1970, 
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(2)  For  the  purpose  of  making  an  inquiry  under  subsection  1, 
the  Lieutenant  Governor  in  Council  may  appoint  one  or  more 
judges  of  the -Supremo  Court  who  shall  make  the  inquiry  and 
report  thereon,  and  a  judge  so  appointed  has  all  the  powers  that 
may  be  conferred  upon  a  commissioner  under  The  Public  Inqui¬ 
ries  Act. 

(3)  An  order  removing  a  judge  from  office  under  this  section 
may  be  made  by  the  Lieutenant  Governor  in  Council  and  the 
order  and  the  report  of  the  inquiry  shall  be  laid  before  the 
Legislative  Assembly  if  it  is  in  session  or,  if  not,  within  fifteen 
days  after  the  commencement  of  the  next  ensuing  session.  1908, 
c.  103,  s.  4. 

5. — (1)  Every  judge  shall  retire  upon  attaining  the  age  of 
sixty-five  years.  19G8,  c.  103,  s.  5(1). 

(2)  Notwithstanding  subsection  1,  a  judge  appointed  as  a 
full-time  magistrate  after  the  1st  day  of  July,  1911  and  before  the 
2nd  day  of  December,  19GS  shall  retire  upon  attaining  the  age  of 
seventy  years.  19G8,  c.  103,  s.  5  (2),  amended. 

(3)  Notwithstanding  subsection  1,  a  judge  appointed  as  a 
full  -time  magistrate  on  or  before  the  1st  day  of  July,  1941,  shall 
retire  upon  attaining  the  age  of  seventy-five  years. 

(4)  Upon  attaining  an  age  for  retirement  under  subsection  1  or 
2,  a  judge  may  be  reappointed  to  hold  office  during  pleasure  but 
shall  not  hold  office  after  attaining  the  age  of  seventy-five 
years.  19G8,  c.  103,  s.  5  (3,  4). 

G.  A  judge  may  at  any  time  resign  his  office  in  writing,  signed 
by  him  and  delivered  to  the  Minister.  19GS,  c.  103,  s.  7. 

7.  —  (1)  The  Judicial  Council  for  Provincial  Judges  is  con¬ 
tinued  and  shall  be  composed  of, 

(а)  the  Chief  Justice  of  Ontario,  who  shall  be  chairman; 

(б)  the  Chief  Justice  of  the  High  Court; 

(c)  the  chief  judge  of  the  Provincial  Courts  (Criminal 
Division); 

(<f)  the  chief  judge  of  the  Provincial  Courts  (Family  Divi¬ 
sion); 

(e)  the  Treasurer  of  the  Law  Society  of  Upper  Canada;  and 

(/)  not  more  than  two  other  persons  appointed  by  the 
Lieutenant  Governor  in  Council.  19GS,  c.  103,  s.  7  (1); 
1970,  c.  38,  s.  1,  amended. 

(2)  Such  officers  and  employees  of  the  Judicial  Council  as  are 
considered  necessary  shall  be  appointed  under  The  Public  Service 
Act. 
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(3)  A  majority  of  members  of  the  Judicial  Council  constitutes 
a  quorum  and  Is  sufficient  for  the  exercise  of  all  the  jurisdiction 
and  powers  of  the  Judicial  Council.  1968,  c.  103,  s.  7  (2,3). 

0. — (1)  The  functions  of  the  .Judicial  Council  are, 

(a)  at  the  request  of  the  Minister,  to  consider  the  proposed 
appointments  of  provincial  judges  and  make  a  report 
thereon  to  the  M  mister; 

( l) )  to  receive  complaints  respecting  the  misbehaviour  of  or 
neglect  of  duty  by  judges  or  the  inability  of  judges  to 
perform  their  duties;  and 

(c)  to  take  such  action  to  investigate  complaints  as  it 
considers  advisable  including  the  review  thereof  with 
the  judge  where  appropriate,  and  to  make  such  recom¬ 
mendations  to  the  Minister  with  respect  thereto  as  it 
sees  fit. 

(2)  The  chairman  may  transmit  such  complaints  as  he  consid¬ 
ers  appropriate  to  the  chief  judge  of  the  Provincial  Courts 
(Criminal  Division)  or  the  chief  judge  of  the  Provincial  Courts 
(Family  Division). 

(3)  The  Judicial  Council  may  recommend  to  the  Lieutenant 
Governor  in  Council  that  an  inquiry  be  held  under  section  4. 

(4)  The  proceedings  of  the  Judicial  Council  shall  not  be  public, 
but  it  may  inform  and  advise  the  Minister  respecting  matters  that 
it  has  investigated  or  reviewed. 

(5)  The  Judicial  Council  has  all  the  powers  that  may  be 
conferred  upon  a  commissioner  under  The  Public  Inquiries  Act. 

(G)  No  action  or  other  proceeding  for  damages  shall  be  institut¬ 
ed  against  the  Judicial  Council  or  any  member  or  officer  thereof  or 
any  person  acting  under  its  authority  for  any  act  done  in  good 
faith  in  the  execution  or  intended  execution  of  its  or  his 
duty.  1970,  c.  3S,  s.  2. 


9. — (1)  Every  judge  has  jurisdiction  throughout  Ontario  and, 

(а)  shall  exercise  all  the  powers  and  perform  all  the  duties 
conferred  or  imposed  upon  a  provincial  judge  by  or 
under  any  Act  of  the  Legislature  or  of  the  Parliament  of 
Canada; 

(б)  has  all  the  power  and  authority  vested  by  or  under  any 
Act  of  the  Legislature  in  a  magistrate,  two  justiccsof  the 
peace  sitting  together  or  a  juvenile  and  family  court  or  a 
judge  thereof; 

(c)  subject  to  subsection  2,  may  exercise  all  the  powers  and 
perform  all  the  duties  conferred  or  imposed  upon  a 
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magistrate,  provincial  magistrate  or  one  or  more  jus¬ 
tices  of  the  peace  under  any  Act  of  the  Parliament  of 
Canada; 

( d )  is  ex  officio  a  justice  of  the  peace  and  commissioner  for 
taking  affidavits.  1908,  c.  103,  s.  9(1). 

Id.  m  (2)  A  judge  shall  not  exercise  the  powers  or  perform  the  duties 

conferred  or  imposed  upon  a  magistrate  under  Part  XVI  of  the 

1953-54  1  r  r* 

c  5i  (Can  )  Criminal  Code  (Canada)  unless, 

(а)  he  is  or  has  been  a  member  of  the  bar  of  one  of  the 
provinces  of  Canada; 

(б)  he  has  acted  as  a  provincial  judge  for  a  period  of  five 
years;  or 

(c)  he  was  acting  as  a  full-time  deputy  magistrate,  magis¬ 
trate  or  judge  of  the  juvenile  and  family  court  immedi¬ 
ately  before  the  2nd  day  of  December,  1908. 

and  he  is  so  designated  by  the  Lieutenant  Governor  in 
Council.  1908,  c.  103,  s.  9  (2),  1970,  c.  38,  s.  3,  amended. 


Chief  10.— (1)  The  Lieutenant  Governor  in  Council  may  appoint  a 

Judge  judge  as  chief  judge  of  the  provincial  courts  (criminal  division) 

and  a  judge  as  chief  judge  of  the  provincial  courts  (family 
division). 

Alternates  (2)  The  Minister  may  designate  judges  to  act  in  the  place  of  a 
chief  judge  for  all  purposes  during  his  illness  or  absence. 

Duties  (3)  Each  chief  judge  shall  have  general  supervision  and  direc¬ 

tion  over  arranging  the  sittings  of  his  courts  and  assigning  judges 
for  hearings  in  his  courts,  as  circumstances  require. 


Idem  (4)  In  the  arrangement  of  the  courts  and  the  assignment  of 

judges  thereto,  regard  shall  be  had  to, 

(a)  the  desirability  of  rotating  the  judges;  and 

( b )  the  greater  volume  of  judicial  work  in  certain  of  the 
counties  and  districts.  1908,  c.  103,  s.  10. 


Senior  II.  The  M mister  may  designate  a  judge  to  be  senior  judge  of 

*udges  such  provincial  courts  (criminal  division)  or  provincial  courts 
(family  division),  or  both,  as  are  named  in  the 
designation.  1968,  c.  103,  s.  1 1. 


12. — (1)  Subject  to  subsection  2,  unless  authorized  by  the 
Lieutenant  Governor  in  Council,  a  judge  shall  not  practise  or 
actively  engage  in  any  business,  trade  or  occupation  but  shall 
devote  his  whole  time  to  the  performance  of  his  duties  as  a  judge. 
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(2)  A  judge,  with  the  previous  consent  of  the  M  inister,  may  act 
as  arbitrator,  conciliator  or  member  of  a  police 
commission.  1908,  c.  103,  s.  12. 

13.  The  Public  Authorities  Protection  Act  applies  to  judges  in 
the  same  manner  and  to  the  same  extent  :ls  it  applies  to  justices  of 
the  peace,  without  limiting  any  other  defences  available  to  judges 
under  the  law  in  respect  of  acts  done  in  the  execution  of  their 
duties.  100S,  e.  103,  s.  13. 


PART  II 

PROVINCIAL  COURTS  (CRIMINAL  DIVISION') 

14.  There  shall  be  in  and  for  every  county  and  district  a  court 
of  record  to  be  styled, 

(a)  in  counties,  the  “Provincial  Court  (Criminal  Division) 
of  the  County  (or  Judicial  District  or  United  Counties) 
of  ( naming  the  county  etc.)”; 

( b )  in  districts,  the  “Provincial  Court  (Criminal  Division) 
of  the  District  of  (naming  the  district j”, 

presided  over  by  a  judge.  1908,  c.  103,  s.  14,  amended. 

15.  A  judge  shall  exercise  the  powers  and  perform  the  duties 
vested  in  him  as  a  magistrate,  provincial  magistrate  or  one  or 
more  justices  of  the  peace  under  section  9  sitting  in  a  provincial 
court  (criminal  division).  19G8,  c.  103,  s.  15. 

1G.  The  judges  of  the  provincial  court  (criminal  division)  of 
each  county  or  district  may  hold  sittings  at  any  place  in  the 
county  or  district  designated  by  the  chief  judge  of  the  provincial 
courts  (criminal  division).  19G8,  c.  103,  s.  1G. 


PART  III 

PROVINCIAL  COURTS  (FAMILY  DIVISION') 

IT.— (1)  There  shall  be  in  and  for  every  county  and  district  a 
court  of  record  to  be  styled, 

(a)  in  counties,  the  “Provincial  Court  (Family  Division)  of 
the  County  (or  Judicial  District  or  United  Counties)  of 
(naming  the  county  etc.)”; 

(b)  in  districts,  the  “Provincial  Court  (Family  Division)  of 
the  District  of  (naming  the  district)” , 

presided  over  by  a  judge. 


Idem 
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(2)  Each  provincial  court  (family  division), 

(а)  is  a  juvenile  court  for  the  purpose  of  dealing  with 
juvenile  delinquents  so  soon  as  the  ./ uvenile  Delinquents 
Act  (Canada)  is  proclaimed  in  force  in  the  county  or 
district  for  which  it  w  as  established,  and  such  court  has 
all  the  [lowers  vested  in  a  juvenile  court  under  that  Act; 

(б)  has  power  to  try  any  child  charged  with  an  offence 
against  the  laws  of  Ontario;  and 

(c)  has  [tower  to  deal  with  all  cases  where  jurisdiction  is 
conferred  by  any  Act  upon  a  juvenile  court  or  a  judge 
thereof  or  upon  a  juvenile  and  family  court  or  a  judge 
thereof  or  upon  a  provincial  court  (family 
division).  19GS,  c.  103,  s.  17 ,  amended. 

IS.  A  judge  shall  exercise  the  powers  and  perform  the  duties 
vested  in  him  as  a  judge  of  the  juvenile  and  family  court  under 
section  9  sitting  in  a  provincial  court  (family  division).  19GS, 
c.  103,  s.  18. 

18.  The  judges  of  the  provincial  court  (family  division)  of 
each  county  or  district  may  hold  sittings  at  any  place  in  the 
county  or  district  designated  by  the  chief  judge  of  the  provincial 
courts  (family  division).  19GS,  c.  103,  s.  19. 

20.  The  officers  and  members  of  the  staff  of  a  provincial  court 
(family  division)  shall  act  in  accordance  with  the  directions  of  the 
presiding  judge  of  the  court.  19GS,  c.  103,  s.  20. 

21.  — (1)  A  detention  and  observation  home  may  be  estab¬ 
lished,  maintained  and  operated  as  a  part  of  a  provincial  court 
(family  division). 

(2)  The  superintendent  and  assistant  superintendent  of  a 
detention  and  observation  home  shall  be  deemed  to  be  officers  of 
the  court  of  which  the  home  Is  a  part.  19GS,  c.  103,  s.  21. 

22.  The  Minister  may  declare  any  place,  house,  home  or 
institution  a  detention  home  within  the  meaning  of  the  Juvenile 
Delinquents  Act  (Canada).  19G8,  c.  103,  s.  22. 

23. — (1)  A  diagnostic  clinic  may  be  established,  maintained 
and  operated  as  part  of  a  provincial  court  (family  division). 

(2)  Professional  persons  appointed  for  the  purposes  of  a  diag¬ 
nostic  clinic  shall  be  deemed  to  be  officers  of  the  court  of  which  the 
clinic  is  a  part.  19G8,  c.  103,  s.  23. 

24.  Every  probation  officer  appointed  for  a  provincial  court 
(family  division)  has,  while  acting  in  the  discharge  of  his  duties, 
all  the  powers  of  a  police  constable.  19G8,  c.  103,  s.  24. 


Jurisdiction 


R  S  C.  1902, 
c  100 


Judge 

presides 


Sittings 


Control  of 
officers 
and  staff 


Detention 

and 

observation 

home 


Status 


Detention 

homes 


Diagnostic 

clinic 


Professional 

persons 

status 


Powers  of 
probation 
officers 


Sec.  27  (1) 


PROVINCIAL  COURTS 


Chao.  369 


691 


25. — (1)  A  person  entitled  to  alimony  or  maintenance  under  a  Alimony 
judgment  or  order  of  the  Supreme  Court  or  a  surrogate  court  may  maintenance 
file  a  copy  of  the  judgment  or  order  in  the  provincial  court  (family  orJers 
division)  having  jurisdiction  where  the  person  ordered  to  pay  the 
alimony  or  maintenance  resides,  and,  when  so  filed,  it  shall  be 
enforced  in  the  same  manner  as  an  order  made  in  that  court  under  R  s  f) 

The  Deserted  Hires'  and  Children's  Maintenance  Act.  c.  12s 

(2)  A  person  entitled  to  maintenance  under  a  judgment  or  intcrpre- 
ordcr  of  the  Supreme  Court  or  a  surrogate  court  within  the  lJllon 
meaning  of  subsection  1  includes  a  child  entitled  to  maintenance 
under  the  judgment  or  order.  1968,  c.  103,  s.  25. 

2G. — (1)  The  Rules  Committee  of  the  Provincial  Courts  Ruicsof 
(Family  Division)  is  established  and  shall  be  composed  of  such  priHC'Jure 
members  as  are  appointed  by  t  he  Lieutenant  Governor  in  Council 
who  shall  designate  one  of  the  members  as  chairman. 

(2)  A  majority  of  the  members  of  the  Rules  Committee  Quorum 
constitutes  a  quorum. 

(3)  Subject  to  the  approval  of  the  Lieutenant  Governor  in  Rules 
Council,  the  Rules  Committee  of  the  Provincial  Courts  (Family 
Division)  may  make  rules  regulating  any  matters  relating  to  the 
practice  and  procedure  of  the  courts,  including,  without  limiting 

the  generality  of  the  foregoing, 

(a)  regulating  the  duties  of  officers  of  the  courts; 

( b )  regulating  the  costs  of  proceedings  in  the  courts; 

(c)  prescribing  and  regulating  the  proceedings  under  any 
Act  that  confers  jurisdiction  upon  the  courts  or  a  judge 
sitting  therein; 

(d)  governing  the  payment,  transfer  or  deposit  into,  or  in,  or 
out  of,  any  court  of  any  money  or  property,  or  to  the 
dealing  therewith; 

( e )  allowing  for  service  out  of  Ontario. 

(4)  Where  provisions  in  respect  of  practice  or  procedure  are  idem 
contained  in  any  Act,  rules  may  be  made  adding  to  or  modifying 
such  provisions  to  any  extent  that  is  considered  necessary  for  the 
equitable  despatch  of  the  business  of  the  court  unless  that  power 

is  expressly  excluded.  19GS,  c.  103,  s.  2G. 


PART  IV 

‘  >  GENERAL 

27.-(l)  There  shall  be  a  clerk  for  each  provincial  court  Clerk 
(criminal  division)  and  each  provincial  court  (family  division) 
who  shall  act  under  the  direction  and  supervision  of  the  judge. 
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Officers  and  (2)  Such  officers,  clerks  and  employees  as  arc  considered 
RnlsO'v?970,  necessary  shall  be  appointed  for  provincial  courts  under  The 
c.  3sc  Public  Service  Act.  196S,  c.  103,  s.  27. 


Regulations  28. — (1)  T  he  Lieutenant  Governor  in  Council  may  make 

regulations, 

(a)  specifying  the  returns  to  be  made  by  judges  and  chief 
judges; 

( b )  providing  for  the  safe-keeping,  inspection  and  destruc¬ 
tion  of  books,  documents  and  papers  of  provincial  courts 
and  judges; 

(c)  fixing  the  remuneration  of  judges; 

(ef)  providing  for  the  benefits  to  which  judges  are  entitled, 
including, 

(i)  leave  of  absence  and  vacations, 

(ii)  sick  leave  credits  and  payments  in  respect  of  such 
credits, 

(iii)  pension  benefits  for  judges  and  their  widows  and 
surviving  children, 


R.SO  1970, 
•  cc.  3SG,  3S7 


and  for  the  transfer  or  other  disposition  of  benefits  in 
respect  thereof  to  which  persons  appointed  as  judges 
under  this  Act  were  entitled  under-  The.  Public  Service 
Act  or  The  Public  Service  Sujierannuation  Act  at  the 
time  of  their  appointment  under  this  Act; 

(e)  providing  for  the  appointment  and  employment  of 
stenographic  reporters  to  take  down  evidence  before 
judges,  and  fixing  their  fees,  expenses  and  other  forms  of 
remuneration; 

(f)  prescribing  the  duties  of  chief  judges; 

( g )  prescribing  the  functions  of  and  providing  for  the 
management  of  detention  and  observation  homes,  de¬ 
tention  homes,  and  diagnostic  clinics  under  this  Act; 

(A)  prescribing  the  duties  of  the  officers  and  employees  of 
the  staffs  of  provincial  courts  or  of  any  class  of  such 
officers  or  members; 

(0  providing  for  a  system  of  statistical  records  relating  to 
provincial  courts; 

O')  respecting  any  matter  considered  necessary  or  advisable 
to  carry  out  effectively  the  intent  and  purpose  of  this 
Act. 


idem  (2)  Any  regulation  made  under  subsection  1  may  be  general  or 

particular  in  its  application.  19G8,  c.  103,  s.  28. 
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R.S.O.  1970,  Chap.  3G9 

Amended  197G,  c.  85,  s.  23;  proclaimed  in  force  July  1,  1977 
Amended  1977,  c.  4G;  in  force  November  4,  1977 
Amended  1978,  c.  2,  s.  8G;  in  force  March  31,  1978 

Administered  by  the  Ministry  of  the  Attorney  General 

Generally 

1972,  c.  1,  ss.  1  and  2  provide  as  follows: 

1.  The  word  “Department”  where  it  occurs  in  the  name  of  a  present  de¬ 
partment  of  the  Government  in  any  Act  or  regulation  is  struck  out  and 
“Ministry”  is  substituted  therefor. 

2.  The  words  “department”  and  “departments”  where  they  occur  in  any 
Act  or  regulation  and  refer  to  a  present  department  or  present  departments  of 
the  Government  are  struck  out  and  “ministry”  and  “ministries”  are  substi¬ 
tuted  therefor,  as  the  case  may  be. 

1976,  c.  85,  s.  24  provides  as  follows: 

24.  This  Act  is  repealed  on  a  day  that  is  three  years  after  it  comes  into 
force. 

Section  10 

Subsec.  (2)  repealed  and  the  following  substituted  1977,  c.  46,  s.  1 : 

(2)  The  Lieutenant  Governor  in  Council  may  appoint  a  judge  as  associate 
chief  judge  of  the  provincial  courts  (criminal  division)  and  a  judge  as  associate 
chief  judge  of  the  provincial  courts  (family  division). 

Section  14 

For  cases  1930  to  1971,  see  Ontario  Statute  Annotations,  R.S.O.  1970  edition. 

Section  17 

Subsec.  (1)  amended  1976,  c.  85,  s.  23  by  inserting  after  “district”  in  the  first  line 
“except  the  Judicial  District  of  Hamilton-Wentworth”. 

Sections  21  to  23 

1977,  c.  22,  s.  1(4)  provides  as  follows: 

(4)  The  administration  of  sections  21  to  23  and  clause  g  of  subsection  1  of 
section  28  of  The  Provincial  Courts  Act  is  assigned  and  transferred  to  the  Min¬ 
ister  of  Community  and  Social  Services  and  a  reference  in  those  sections  to  the 
Minister  shall  be  deemed  to  be  a  reference  to  the  Minister  of  Community  and 
Social  Services. 

Section  25 

For  cases  1930  to  1971,  see  Ontario  Statute  Annotations,  R.S.O.  1970  edition. 

Repealed  1978,  c.  2,  s.  86(1)  (subject  to  subsec.  (2)). 

1978,  c.  2,  s.  86(2)  provides  as  follows: 

(2)  Every  order  or  judgment  filed  under  section  25  of  The  Provincial 
Courts  Act  before  subsection  1  comes  into  force  shall  be  deemed  to  have  been 
filed  under  section  27  of  this  Act  with  the  request  therein  mentioned. 
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PROVINCIAL  COURTS  ACT — Continued 
Section  25 — Continued 

Subsec.  1  Peroff  v.  Peroff  ct  al.,[  1972]  1  O.R.  1 70  (Co.Ct.). 

This  section  confers  jurisdiction  on  a  Judge  of  the  Provincial  Court  (Fam¬ 
ily  Division)  the  power  to  enforce  an  order  for  interim  alimony. 

[lie  LaPierre  and  LaPLerre,  [1071]  1  O.R.  562  in  effect  overruled] 

Section  26 

Subsec.  (3 ){ba)  new'  1977,  c.  4G,  s.  2(1): 

(ha)  providing  for  the  taxation  of  costs  and  prescribing  tariffs  therefor. 

Subsec.  (5)  new  1977,  c.  46,  s.  2(2): 

(5)  Section  82  of  The  Judicature  Act  applies  to  the  provincial  court  (family 
division)  and  to  judges  presiding  in  the  court. 

Section  28 

1977,  c.  22,  s.  1(4)  provides  as  follows: 

(4)  T  he  administration  of  sections  21  to  23  and  clause  g  of  subsection  1  of 
section  28  of  The  Provincial  Courts  Act  is  assigned  and  transferred  to  the  Min¬ 
ister  of  Community  and  Social  Services  and  a  reference  in  those  sections  to  the 
Minister  shall  be  deemed  to  be  a  reference  to  the  Minister  of  Community  and 
Social  Services. 


